
 
Management report to Council Agenda Item 6.11
  
Proposed Discontinuance and sale of part of Highett Street, West Melbourne Council
  
Presenter: Angela Meinke, Manager Planning and Building 28 February 2017

Purpose and background 

1. A request for the discontinuance and transfer of a land locked portion of Highett Street, West Melbourne 
(‘the Road’) as shown hatched on the attached plan (see Attachment 2) was received from the owner of 
167-169 Kensington Road, West Melbourne on 8 December 2015. 

2. The Road is not owned or managed by Council and is not available for use by members of the public. The 
last known owner is from 1854. As there is formally no current landowner, the land can be dealt with by 
either: 

2.1. an adverse possession application at Land Use Victoria (LUV). The application meets all the 
requirements of LUV to successfully make this application. 

2.2. by discontinuing the road under the Local Government Act 1989 (the Act) and transfer from Council. 
The discontinuance of the road vests the land with Council, thereby enabling Council to then transfer 
the land. 

3. The former portions of Highett Street to the north and south were discontinued and sold in 1972 and 1995 
respectively, leaving the Road land locked. The possessory rights commenced at this time and LUV will 
register an adverse possession application due to the length of time which has expired. There has already 
been a successful adverse possession application over part of Highett Street at the rear of 207-213 
Kensington Road. 

4. Public consultation of the proposed discontinuance and sale was undertaken (see Attachment 2) and two 
submissions (see Attachment 3) have been lodged, one from the applicant’s solicitor supporting the 
proposal and the other from the tenant of the adjacent property opposing the proposal. 

Key issues 

5. The status of the Road is ‘private’ and the aerial photos in the submission from the applicant (see 
Attachment 3) shows that it is not being used for access by any of the abutting properties. It is being 
accessed in conjunction with the property at 167-169 Kensington Road, West Melbourne. 

6. The recommendation and actions accord with the current Council Policy for Road Discontinuance and Sale 
(see Attachment 1). This Policy is currently under review with the proposed new Policy programmed for 
presentation to Council in April 2017. It is unreasonable to delay a decision on the proposed 
discontinuance and sale when the original enquiry was made in December 2015. 

7. Land Survey recommended that the applicant use a discontinuance for the following reasons: 

7.1. the Road is not a Council asset and has not been maintained by Council 

7.2. the situation accords with the current policy for a nominal value sale of $1 

7.3. Council’s costs are reimbursed by the applicant 

7.4. it enables a requirement that the Road must be consolidated with the applicant’s adjoining land. If 
the land is obtained by way of adverse possession, the applicant will receive a clear title enabling the 
land to be sold separately. 

8. The recommendation reflects that of Council’s Submissions (Section 223) Committee held on 24 November 
2016. 

Recommendation from management 

9. That Council: 

9.1. discontinues and sells part of Highett Street, West Melbourne as shown on the public notice dated 
12 October 2016, to the abutting landowner at 167-169 Kensington Road, West Melbourne 
(Adjoining land) for $1 plus GST, for the reasons that: 

9.1.1. the land occupied by the private road is unsightly, has not been actively managed for many 
years and on balance, transfer to the owner of the adjoining land is considered the most 
equitable option to address these issues 

9.1.2. this is the last remnant of road after previous discontinuances and sales which were to the 
owners of 133-165 Kensington Road and 171-193 Kensington Road on either side and this 
transfer to the owner of the Adjoining land would ensure consistency in the boundary lines 
of the three properties 
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9.1.3. the contract of sale will include special conditions requiring not only consolidation of the 
land with the Adjoining land but also the cleaning up of the land 

9.2. notifies in writing each person who has lodged a separate submission of the decision and reasons 
for the decision. 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

Attachments: 
1.  Supporting Attachment 
2.  Public Notice  
3. Plan 
4. Submissions 
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    1 

Supporting Attachment 

 

Legal 

1. Pursuant to sections 206(1) and clause 3 of Schedule 10 of the Act, Council has given public notice that it 
proposes to discontinue and sell the private road. 

Finance 

2. The Road is a private road and is not managed or maintained by the Council. If the application is 
approved and the Road is discontinued, the Act vests the subject land in the Council with the power to 
transfer the land. As the road is not controlled by Council it is proposed to be sold for a nominal $1 plus 
GST. 

3. The land has an area of 420 square metres and was valued at $70,000 on 2 December 2016. 

4. The Road is encumbered by a water supply easement in favour of Melbourne Water which aligns with 
adjacent easements to the north and south of the Road. 

5. The applicant is meeting all costs associated with the proposal. 

Conflict of interest  

6. No member of Council staff, or other person engaged under a contract, involved in advising on or 
preparing this report has declared a direct or indirect interest in relation to the matter of the report. 

Stakeholder consultation 

7. Public consultation in respect to the proposed discontinuance and sale involved: 

7.1. advertising in The Age on 12 October 2016 

7.2. a letter being sent to the owners and occupiers of abutting properties 

7.3. all of the Service Authorities being notified by e-mail of the proposal. 

8. Two submissions were received and reported at the Submissions (Section 223) Committee meeting held 
on 17 November 2016. 

Relation to Council policy 

9. The proposed discontinuance has been assessed under the Council’s Road Discontinuance and Sale 
Policy based on the following points: 

9.1. Private roads are not a Council asset nor owned by Council.  Sometimes the adjoining owners are 
actually controlling the road, in other cases they are back alleys that no one takes responsibility for. 

9.2. The Council denies all responsibility for the care and maintenance of private roads and expressly 
excludes them from the maintenance standards in its road management plan. Most were left over 
from land sales in the 1800s and are often in the name of the long dead developer (they are often 
called NUA land meaning they are not under the Transfer of Land Act 1958 but are still held under 
the general law system that operated before the title system was introduced in Victoria in the 
1860s). 

9.3. Despite these private roads not being under Council ownership or management, the Act allows a 
local government to propose to discontinue and sell a ‘road’ irrespective of whether the road is a 
Council owned/maintained road or a private road. When the notice of the discontinuance is 
published in the government gazette, the road vests in the Council’s name enabling the Council to 
transfer it. If the road is NUA, discontinuance also brings the land under the Transfer of Land Act 
so a certificate of title for the land is created by Land Victoria. 

9.4. The 1999 sale and discontinuance policy adopted by the Council recognised that these roads differ 
to those that Council maintains and are public highways vested in the Council and provided private 
roads could be discontinued and sold for a nominal value ($1) to an adjoining land owner. The 
purchaser still has to reimburse the Council its costs of the process.  

9.5. Engineering Services and Land Survey have records of every road which is maintained by Council, 
under Council’s management, is a Council asset and also those it denies responsibility for. 

 

Environmental sustainability 

10. This proposal has no significant impact on environmental sustainability.
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1 

Public Notice published in the Age on 12 October 2016 
 

 
Melbourne City Council 

 
Proposed discontinuance and sale of part of Highett Street, West Melbourne 

 
Notice is given pursuant to sections 206(1) and 223 and clause 3 of schedule 10 of the Local 
Government Act 1989 (‘Act’) that the Melbourne City Council (‘Council’), proposes to 
discontinue and sell, part of Highett Street as shown hatched on the plan below (‘the Road’) 
to the abutting land owner at 167-169 Kensington Road, West Melbourne for $1 plus GST 
(‘Proposal’).  The Road is a private road which is land locked and has been occupied and 
used in association with the abutting land for many years. 
 
Any person may make a submission on the Proposal to the Council. All submissions 
received by the Council on or before 10 November 2016 will be considered in accordance 
with Section 223(1) of the Act, by the Council’s Submissions (Section 223) Committee 
(‘Committee’). 
 
If a person wishes to be heard in support of their submission they must include the request to 
be heard in the written submission and this will entitle them to appear in person, or by a 
person acting on their behalf, before a meeting of the Committee, scheduled to be held on 
Thursday 17 November 2016, commencing at 3pm, in the Melbourne Town Hall, 
Administration Building, Swanston Street, Melbourne. 
 
Written submissions should be marked ‘Proposed Discontinuance and sale of part of Highett 
Street, West Melbourne’ and addressed to the Manager Governance and Legal, Melbourne 
City Council, Town Hall, 120 Swanston Street, Melbourne, 3000 or GPO Box 1603, 
Melbourne, 3001. 
 
Submissions form part of the public record of the meeting (including any personal information 
you provide) and will be appended to the Council report which is published on Council’s 
website (accessible worldwide) for an indefinite period. A hard copy will also be made 
available for inspection by members of the public at Council offices, in accordance with the 
requirements of the Act. 
 
If you have any concerns about how Council will use and disclose your personal information, 
please contact the Council Business team via email at privacy@melbourne.vic.gov.au
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MELBOURNE SEAFOOD CENTRE 
133 Kensington Road 

TWO STOREY 
CONCRETE & STEEL 

FACTORY 

SEE SHEET 11 
FOR INTERNAL 

DETAILS 

CARPORT 

No. 167-169 KENSINGTON ROAD 
VOL: 8050 FOL: 001 
LOT 9 on LP16944 

AREA: 1457m2 . 
CLEARED EARTH 

GAS VALVES 
IN STEEL CAGE 

ENCLOSURE 

171 KENSINGTON ROAD 
STEEL FACTORY, WAREHOUSE 

8 LEATHER SHOP 

BRICK WAREHOUSE 
FLOOR LEVEL RL: 2.05 

PROPOSED DISCONTINUANCE 
OF HIGHETT STREET 

AREA: 422m2 

THICK BLACKBERRY BUSHES 
NOT ACCESSIBLE FOR SURVEY ^ 

PHOTOGRAPH (5) 

SYMBOL DESCRIPTION 

HOUSE DRAIN 110001 
VERANDAH POST 
HEAD OF WINDOW 
SIL OF WINDOW 

TAYLORS 
Urban Development | Built Environments | Infrastructure 
8 / 270 Ferntree Gully Road, Notting Hill, Victoria. 3168 
Tel: 61 3 9501 2800 I Web: taylorsds.com.au 

PLAN OF RE-ESTABLISHMENT & DETAIL SURVEY 

156-216 Kensington Road 
West Melbourne VIC 3003 

Principal Pern Projects MUNICIPALITY: Melbourne City Council 

Scale: 1:200 
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Sheet: 10 of 11 

Ref: 20329/S 

Revision: E 
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Licensed Surveyor 

Page 13 of 78



SEE SHEET 11 
FOR INTERNAL 

DETAILS 

DATE 
Su'v»vo' Drawn Cheeked 17/04/15 LAK 

1S04/15 LAK GNLX5IF CNL 
09/01-15 GIF 18/11*2014 21/11/2014 

GIF 
21'11/2014 

DATE APP-Q 
© Thit drawing rema.n* the pfopedy of Taytora Dc 

-t. • • 

SEE SHEET 2 

MELBOURNE SEAFOOD CENTRE 
133 Kensington Road 

TWO STOREY 
CONCRETE S STEEL 

FACTORY 

171 KENSINGTON ROAD 
STEEL FACTORY. WAREHOUSE 

& LEATHER SHOP 

PHOTOGRAPH (5) 

TAYLORS 
Urban Development | Built Environments ) Infrastructure 
8 / 2 7 0  F e m t r e e  G u l l y  R o a d ,  N e t t i n g  H i l l ,  V i c t o r i a ,  3 1 6 8  
Tel: 61 3 9501 2800 \ Web: taylorsds.com.au 

Scale: 1:200 
@ A1 

Sheet: 10 of 11 

Ref: 20329/S 

Revision: E 

SCALE 
4 6 

Lengths are i 
06 VD dct» is /C-Wro roflreming •• 

GABRIELLE MCCARTHY 
Licensed Surveyor 

PLAN OF RE-ESTABLISHMENT & DETAIL SURVEY 

156-216 Kensington Road 
West Melbourne VIC 3003 

Principal Pem Projects MUNICIPALITY Melbourne City Council 

Page 14 of 78



Page 15 of 78



Page 16 of 78



Page 17 of 78



Page 18 of 78



Page 19 of 78

katsul
Text Box

katsul
Text Box



Page 20 of 78



Page 21 of 78



Page 22 of 78



Page 23 of 78



Page 24 of 78



Page 25 of 78



Page 26 of 78



Page 27 of 78



Page 28 of 78



Page 29 of 78



Page 30 of 78

hanmag
Text Box



Page 31 of 78

hanmag
Text Box



Page 32 of 78



Page 33 of 78

hanmag
Text Box



Page 34 of 78

hanmag
Text Box



Page 35 of 78



Page 36 of 78



Page 37 of 78



Page 38 of 78



Page 39 of 78



Page 40 of 78



Page 41 of 78



Page 42 of 78



Page 43 of 78



Page 44 of 78



Page 45 of 78



Page 46 of 78



Page 47 of 78



Page 48 of 78



Page 49 of 78



Page 50 of 78



Page 51 of 78



Page 52 of 78



Page 53 of 78



Page 54 of 78



Page 55 of 78



Page 56 of 78



Page 57 of 78



Page 58 of 78



Page 59 of 78



Page 60 of 78



Page 61 of 78



Page 62 of 78



Page 63 of 78



Page 64 of 78



Page 65 of 78



Page 66 of 78



Page 67 of 78



Page 68 of 78



Page 69 of 78



Page 70 of 78



Page 71 of 78



Page 72 of 78



Page 73 of 78



Page 74 of 78



Page 75 of 78



Page 76 of 78



Page 77 of 78



Page 78 of 78


	Report
	Attachment 1
	Attachment 2
	Attachment 3
	Attachment 4



