Privacy acknowledgement: *

Name: *

Email address: *

Please indicate which meeting you would like
to make a submission to by selecting the

appropriate button: *

Date of meeting: *

Agenda item title: *

Please write your submission in the space

provided below and submit by no later than

10 ay of the s uled meeting.
We encourage you to make your submission

as early as possible.

I have read and acknowledge how Council will use and disclose my

personal information.

Choon Tang

alec.tang@yahoo.com

Council meeting

Tuesday 15 October 2019

PLANNING PERMIT APPLICATION TP-2019-342

ISSUE WITH PRIVACY, NOISE ON ROOF TOP LEVEL

- With the plan to have roof top eatery on added levels on top of the
building, this will result in having residents in our building's top floor
losing our privacies as patrons could directly look into our living rooms
and bedrooms. The noise generated from these could impact our daily
life. Please note we are FULLY RESIDENTIAL building, not a guest house

or hotel.



Privacy acknowledgement: *

Name: *
Email address: *

Please indicate which meeting you would like
to make a submission to by selecting the

appropriate button: *
Date of meeting: *
Agenda item title: *

Please write your submission in the space
provided below and submit by no later than
10am on the day of the scheduled meeting.

We encourage you to make your submission

as early as possible.

Please indicate whether you would like to
address the Future Melbourne Committee or
the Submissions (Section 223) Committee in

support of your submission:

(No opportunity is provided for submitters to

be heard at Council meetings.) *

I have read and acknowledge how Council will use and disclose my

personal information.

Amanda Broadbent

abclovesu@hotmail.com

Future Melbourne Committee meeting

Tuesday 15 October 2019

TP 2019-342 10-16 McKillop St

As a resident of the Excelsior building, directly opposite the proposed
site, | would like to submit that our building has been excluded from

the “details of surrounding properties’.

I would like the council to take into account the close proximity of the

building in relation to our home.

Regards

Amanda Broadbent

Yes



Privacy acknowledgement: * I have read and acknowledge how Council will use and disclose my

personal information.
Name: * Jennifer Boyle

Email address: * jenniboyle204@gmail.com

Please indicate which meeting you would like Future Melbourne Committee meeting
to make a submission to by selecting the

appropriate button: *

Date of meeting: * Tuesday 15 October 2019

Agenda item title: * Application TP-2019-342, 10-16 McKillop Street
Alternatively you may attach your written ==

submission by uploading your file here: submission_for_tp2019342.pdf 946.48 k8 - PDF
Please indicate whether you would like to No

address the Future Melbourne Committee or
the Submissions (Section 223) Committee in

support of your submission:

(No opportunity is provided for submitters to

be heard at Council meetings.) *



In reference to the Report to the Future Melbourne (Planning) Committee re: Application
TP-2019-342, 10-16 McKillop Street, it is important to note the Excelsior Apartment Building
located on the corner McKillop and Little Collins Street has been omitted from ‘Details of
surrounding properties’ as outlined in attachment 4, 1. Subject Site and Surrounds.

The omission of the Excelsior Apartment Building, undermines the consideration of
objectors as set out in the delegate report under Health and Safety and Stakeholder

consultation.

The omission implies a ‘downplaying’ of impact to amenity for residents whose apartments
face the proposed development site.

Images included for review by the committee in context of proximity to proposed
development.

*Images supplied by residents of the Excelsior Building.

390 LITTLE COLLINS STREET/9 MCKILLOP STREET



APARTMENT 303

APARTMENT 304



APARTMENT 502

APARTMENT 702



APARTMENT 603

APARTMENT 704



Privacy | have read and acknowledge how Council will use and disclose my personal information.
acknowledgement:
Name: * Michael Munson

Email address: * michaelgmunson@yahoo.com.au

Please indicate Future Melbourne Committee meeting
which meeting

you would like to

make a

submission to by

selecting the

appropriate

button: *
Date of meeting: * Tuesday 15 October 2019

Agenda item title: 6.2 Planning Permit Application: TP-2019-342, 10-16 McKillop Street, Melbourne

Please write your submission in the space provided below and submit by no later than 10am on the day of the

scheduled meeting. We encourage you to make your submission as early as possible.
My family and | have lived in the Excelsior apartment building for many years and have a very good knowledge of the

area, including the realities of the noise from restaurants, the clubs, the rubbish trucks and the building

developments. We spend a lot of time here and | believe we are very understanding.

Regarding the delegate report:

“It is acknowledged that there may be noise generated from patrons entering and exiting the restaurant, however
given the location of the site in the central CBD this is not considered to be uncommon or unacceptable”
The cumulative effect of additional noise over time causes more and more stress on residents which creates an

ongoing impact that | believe is unacceptable,



[In relation to Excelsior being ignored] "These inconsistencies are of limited weight to the overall assessment of the
proposal, being predominately for informational purposes, and this has been considered as a part of the assessment
of the application”

The 41 apartments in the Excelsior building are ignored in the original plans, the revised plans and the delegate report

which also misrepresents the close proximity of the Excelsior apartments.

t Page 29 of report detarls of surroundmg propertres The West srde ThlS agam completely xgnores the Excelsror

k Burldmg

"The réport acknowledge the exrstmg building helght is already non-compliant at 22.21m"

It seems odd to me that thrs can be downplayed7

:?"Then entrance/eX|t to the Basement is nght outsrde our entrance door the proposed devel ,pment Is 7 meters away k

and I wonder if the basement entrance could be connected to the proposed mam entrance t ground level? .

| would like to ask‘thatw’thef‘lWindoW,S closest to ‘E‘X,\C,elskii r be frosted for our privacy,

Please indicate No

whether you
would like to
address the Future
Melbourne
Committee or the
Submissions
(Section 223)
Committee in
support of your

submission:

(No opportunity is
provided for
submitters to be

heard at Council




meetings.) *




Privacy I have read and acknowledge how Council will use and disclose my personal information.

acknowledgement:

">

Name: * Deanne Butterworth
Email address: * deanne@deannebutterworth.com

Please indicate Future Melbourne Committee meeting
which meeting

you would like to

make a

submission to by

selecting the

appropriate

button: *
Date of meeting: * Tuesday 15 October 2019

Agenda item title: Planning Permit Application: TP-2019-342, 10-16 McKillop Street, Melbourne

Please write your submission in the space provided below and submit by no later than 10am on the day of the
scheduled meeting. We encourage you to make your submission as early as possible.
I live at The Excelsior apartments 9 McKillop Street which is opposite 10-16 McKillop Street. | cannot attend

the meeting October 15 as | will be looking after my young son.

McKillop Street is used for commercial, retail, residential, and hospitality.

McKillop Street has a high proportion of domestic residences and the Excelsior building in particular has a high
proportion of families with young children. McKillop Street is a narrow laneway just 7 meters wide. The current
character of this area is one of lively daytime activity and relative peace and quiet in the evenings when most of the
residents return home. The Excelsior was built in 1939, converted to apartments in 1995 and is a success story of

the Postcode 3000 strategy supported by City of Melbourne and State Government in the 1990s. The building is not



double glazed- its has original steel framed windows. It is not sound proofed like the newer apartments buildings with
double glazed windows and balconies. Many apartments do not have air-conditioning so they rely on open windows

for ventilation in. warmer months.

The Excelsior contains 41 apartments- 33 of the 41 apartments have a frontage to McKiillop Street‘and will be directly

affected by these plans. The Excelsior-building is |gnored in‘the ariginal plans, the revnsed plans and the delegate

report also mlsrepresents the close proxrmlty of the Excelsror apartments The appllcatlon has focussed lot'

on current and future development in the area The c rrent development at 405 Bourke S eet affe ' resrde s but |t

~ lsshort term- once constructlonls complete ‘there wall be no ongomg norse and |t w1ll not adversely affect the health ‘k

‘and wellbeing of resrdents in the vicinity. The development at lO 16 McKlllop Street will affect dlrectly affect me after :

completlon dueto the followmg factors

restaurant and those. patrons entenng and Ieavmg the premlses wnlI affect resrdents sleep Restaurant patrons who ‘
gather outsrde to smoke will directly affect the health of resudents who have their wmdows open ina narrow laneway |
propose that McKillop Street becomes smoke~free’ joining the other two laneways in very close proximity tothis area

- Equitable Place and Collins Way.

Please indicate No
whether you

would like to

address the Future
Melbourne

Committee or the




Submissions
(Section 223)
Committee in
support of your

submission:

{(No opportunity is
provided for
submitters to be
heard at Council

meetings.) *




Privacy | have read and acknowledge how Council will use and disclose my personal information.
acknowledgement:

Name: * Elle Harrington

Email address: * eharrington@sjbplanning. au

Please indicate Future Melbourne Committee meeting

which meeting
you would like to
make a
submission to by
selecting the
appropriate

button: *
Date of meeting: * Tuesday 15 October 2019

Agenda item title: Ministerial Planning Referral: TPM-2018-23, 28-38 Pearl River Road and 3-43 Waterfront Way,
_ Docklands

Please write your submission in the space provided below and submit by no later than 10am on the day of the

scheduled meeting. We encourage you to make your submission as early as possible.

My name is Elle Harrington of SJB Planning; the planning consultants assisting the applicant with this proposal. | am

speaking in support of the proposal.

The Addendum before you tonight is the realisation of the extensive work undertaken by our client and the project
team over the past two years in consultation with officers from the City of Melbourne, DELWP, Development Victoria,

local traders and the local community.

The positive components of the Addendum are as follows:
~ Provision of maximum building heights for each site

- Provision of maximum GFA requirements for each site



- Prescriptive building setback and separation controls

~ Commercial land use locked in for SW tower

Our client respectfully requests the Committee fends its support tonight in line with the recommendation of officers.

Please indicate Yes
whether you

would like to

address the Future
Melbourne

Committee or the
Submissions

(Section 223)
Committee in

support of your

submission:

(No opportunity is
provided for
submitters to be
heard at Council

meetings.) *




Privacy acknowledgement; *

Name; *

Email address: *

Please indicate which meeting you would like
to make a submission to by selecting the

appropriate button: *

Date of meeting: *

Agenda item title: *

Please write your submission in the space
provided below and submit by no later than
10am on of th led meeti

We encourage you to make your submission

as early as possible.

Alternatively you may attach your written

submission by uploading your file here:

Please indicate whether you would like to
address the Future Melbourne Committee or
the Submissions (Section 223) Committee in

support of your submission:

(No opportunity is provided for submitters to

be heard at Council meetings.) *

I have read and acknowledge how Council will use and disclose my

personal information.

rohan storey

melbourneheritageaction@gmail.com

Future Melbourne Committee meeting

Tuesday 15 October 2019

6.4 Planning Permit Application: TPM-2019-1, 423 Bourke Street, 140

Queen Street, 150 Queen Street and 21-27 McKillop Street, Melbourne

MHA believes that the facade of 140 Queen Street should be
reproduced as recommended by Council's heritage advisor, rather than
a new facade 'referencing' the original. Alternatively, at least one row of
original facade panels should be retained and repaired and used as

part of the facade.

e

2019_10_140150_gueen_street_melbourne_mha_objection_final.docx

5.26 MB - DOCX

No




14 October 2019

MELBOURNE HERITAGE ACTION

Supported by the National Trust
www.melbourneheritage.org.au
City of Melbourne melbourneheritageaction@gmail.com

City Planning and Infrastructure,
PO Box 1603
Melbourne Vic 3001

planning@melbourne.vic.gov.au

RE : APPLICATION NUMBER: PA1800482 / TPMR-2019
140 QUEEN STREET MELBOURNE VIC 3000

DEMOLITION AND CONSTRUCTION OF MIXED USE DEVELOPMENT

Melbourne Heritage Action wishes to object to the demolition of this building, and its currently
proposed replacement, unless further clarification is forthcoming.

140 Queen Street, designed by the leading firm of Yuncken Freeman, and built in 1966, is an
important example of Mid Century Modern city buildings, and has only just been protected by
permanent heritage control HO1213.

As the citation notes, “It is an innovative and early example of the return to more massive
construction, and a departure from the wholly-glazed expression of office buildings of the previous
decade. While its rigid geometry and the incorporation of an entry forecourt (the colonnade) reveal
its roots in the International Style, its three dimensional quality, achieved through more assertive
textures and the use of sculptural, moulded pre-cast concrete rather than a flat glass exterior,
provides a successful Modernist outcome.”

The Council’s officer report states that an engineering assessment, which has been peer reviewed,
found that the facade panels are 'in poor form and has a limited life expectancy' and 'deteriorated to
a point that makes its retention unworkable from a building safety perspective.' The engineers
report is not included, so we are unable to properly assess these statements.

Council’s heritage advisor appears to accept the inability to preserve the facade panels, or even a
sample number, and recommends that the facade panels are reproduced, an action that seems
extreme, but has been done for Modernist curtain wall buildings where the curtain wall has failed,
and its elements beyond repair. The UN building and Level House in New York are two examples
where the curtain wall is entirely new, reproducing the original in appearance, but upgrading
thermal efficiency and waterproofing. This kind of repair for a heritage listed Modernist building has
not yet been attempted in Australia.

The planners have not accepted this course of action, but have taken the idea on board somewhat,
as shown in the ‘facade strategy’ that would see the facade where the building would be demolished
redesigned as 'a modern interpretation of the existing facade by referencing its vertical and
horizontal geometry elements.' in GRC precast panels, where the 'detail of jointing and articulation




will reference original jointing between concrete modules'. It is unclear what exactly this would be
like, with a variety of diagrams included. The last one is the closest to the original, however with 2
panels / bay instead of 3, even though the original proposed fagade had ribbing that was 3 / bay,
which is much closer to the original building.

If this last diagram is acceptable, then seems to be only a small extra step to make sure the
proportions are as close as possible to the original, by simply ensuring there are 3/bay rather than 2.
Why ‘reference’ the original when it is just as easy to be very closely similar to the original ?

We are also concerned that unless the panels are also as deep as the original, which would mean
either setting the glass well into the site, or projecting the panels beyond the building line as per the
existing, then much of the delicacy and lightness of the original will be lost.

We also note that reproducing the panels is not as good as result as retaining them. While we have
not seen the engineers report, it would seem probable that at least one row could be carefully
removed and repaired, complete with glass panels. They could then be reused as the bottom row of
the new fagade, in which case the remaining facade could be more ‘referential’, and what it
referenced would be clear.

Yours sincerely,

Rohan Storey
Vice President
Melbourne Heritage Action

Scottish Amicable in 1965,




Privacy acknowledgement: * I have read and acknowledge how Council will use and disclose my

personal information.

Name: * Cian Davis

Email address: * cdavis@batessmart.com

Please indicate which meeting you would like Future Melbourne Committee meeting
to make a submission to by selecting the

appropriate button: *
Date of meeting: * Tuesday 15 October 2019

Agenda item title: * Planning Permit Application: TPM-2019-1, 423 Bourke Street, 140
Queen Street, 150 Queen Street and 21-27 McKillop Street, Melbourne

Please write your submission in the space | am acting for the permit applicant, Cbus Property Pty Ltd, and wish to
provided below and submit by no later than  address the Council in relation to this item.

Oam on the schedul i
We encourage you to make your submission

as early as possible.

Please indicate whether you would like to Yes
address the Future Melbourne Committee or
the Submissions (Section 223) Committee in

support of your submission:

(No opportunity is provided for submitters to

be heard at Council meetings.) *




Privacy acknowledgement: *

Name: *

Email address: *

Please indicate which meeting you would like
to make a submission to by selecting the

appropriate button: *

Date of meeting: *

Agenda item title: *

Please write your submission in the space

provided below and submit by no later than
the d schedul ing.

We encourage you to make your submission

as early as possible.

Please indicate whether you would like to
address the Future Melbourne Committee or
the Submissions (Section 223) Committee in

support of your submission:

(No opportunity is provided for submitters to

be heard at Council meetings.) *

I have read and acknowledge how Council will use and disclose my

personal information.

sarah horsfield

sarah.horsfield@urbis.com.au

Future Melbourne Committee meeting

Tuesday 15 October 2019

Planning Permit Application: TPM-2019-1, 423 Bourke Street, 140
Queen Street, 150 Queen Street and 21-27 McKillop Street, Melbourne

| am acting on behalf of the permit applicant, Cbus Property Pty Ltd,

and propose to make a short presentation to the FMC meeting

Yes



Privacy | have read and acknowledge how Council will use and disclose my personal information.
acknowledgement:

Name: * Ciro Figaro

Email address: * cir ratatitlel .com.a

Please indicate Future Melbourne Committee meeting

which meeting
you would like to
make a
submission to by
selecting the
appropriate

button: *

Date of meeting; ©* Tuesday 15 October 2019

Agenda item title: AGENDA ITEM 6.4- Ministerial Planning Referral: TPMR-2019-1 423 Bourke Street, 140 Queen Street, 150 €
» and 21-27 McKillop Street, Melbourne

Alternatively you
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uploading your 2.11 MB + PDF

file here:
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Committee or the
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submitters to be
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STRATA THTLE - LAWYERS

14 October 2019

Future Melbourne (Planning) Committee — Melbourne City Council
90-120 Swanston Street,
Melbourne VIC 3000

Sent by email: com.meetings@melbourne.vic.gov.au

MINISTERIAL PLANNING REFERRAL TPMR-2019-1 (423 BOURKE STREET, 140
QUEEN STREET, 150 QUEEN STREET AND 21-27 MCKILLOP STREET,
MELBOURNE).

SUBMISSIONS BY THE OWNERS CORPORATION PS 336302 K (392 - 396
LITTLE COLLINS STREET, MELBOURNE - FAIRFAX HOUSE).

We act for Owners Corporation PS336302K located at 392-396 Little Collins Street,
Melbourne (“The Owners Corporation”).

The following Submissions, submitted on behalf of the Owners Corporation, relate to
the Planning Application for 435 Bourke Street, Melbourne (PA1800482 for the site
bounding 423 Bourke Street, 140 Queen Street, 150 Queen Street and 21-27 McKillop
Street, Melbourne) lodged by Cbus Property Pty Ltd C/- Urbis Pty Ltd (“CBUS”) and
for the consideration of the Future Melbourne (Planning) Committee Meeting of 15
October 2019 at 5.30 PM (Meeting No 66).

Having reviewed the Report to the Future Melbourne (Planning Committee) being

item 6.4 of the Agenda for the Meeting of 15 October 2019 and having carefully

analysed the Planning Application for 435 Bourke Street Melbourne, the Owners

Corporation notes the following concerns:

A.  the potential for the Pedestrian Link between McKillop Street and Penfold
Place to disappear as a result of the proposed development; and the lack of a
proper assessment as to the grounds and authority to remove it; and

B.  the insufficient attention of CBUS and the town planners to the express
warranties contained in a registered light and air easement that benefits the
Owners Corporation.

I note that the Submissions in reference to the Pedestrian Link are made of (i) the
following Legal Submissions and (ii) the Owners Submissions attached as Annexure

IIAII

Liability fimited by a scheme approved under professional standards 1 gistation
SYDNEY Level 10, 46 Market Street, Sydney NSW 2000 T: 029091 8068
MELBOURNE Level 2, 710 Collins Street, Docklands VIC 3000 T: 039097 1618

www.stratatitlelawyers.com.au




A. The Pedestrian Link between McKillop Street and Penfold Place.

A1 The legal framework of the Pedestrian link.

On the southern boundaries of TP861285N, 21- 27 McKillop Street, (the “Land”)
adjacent to the Northern boundaries of PS336302K there is the “Pedestrian Link”
between McKillop Street and Penfold Place.

Such “Pedestrian Link” is part of the land TP861285N, it is registered on its
Certificate of Title as Dealing AH494607S and was created on 27 August 2010 by an
Agreement under section 173 of the Planning and Environment Act 1987 (the “Act”).

Clause 1.11 of the section 173 Agreement (AH494607S) defines the “Pedestrian Link”
as a 3.8-metre-wide (approximately) portion of the Land running from North East (McKillop
Street) to South West (Penfold Place), generally shown hatched on the plan attached to
Annexure 1.

The purpose of this Dealing AH494607S is clearly stated in the Recital E: On 29
October 2008, Council resolved to discontinue and sell the Penfold Place Land, by private
treaty, to the Owner, on condition that the Owner enters into an agreement pursuant to

section 173 of the Act imposing conditions in respect of the use and the development of the
Penfold Place Land.

Section 79A of the Property Law Act 1958 states: “It is hereby declared that when the
benefit of a restriction as to the user of or the building on any land is or has been annexed or
purports to be annexed by any instrument to other land the benefit shall, unless it is expressly
provided to the contrary, be deemed to be and always to have been annexed to the whole and

to each and every part of such other land capable of benefiting from such restriction”.

The above effectively means that the Council sold the Land, on the condition of
expressly reserving the rights upon the newly created Pedestrian Link, such rights
were reserved by way of imposing a covenant upon the use of the part of the Land
identified as the Pedestrian Link.

Pursuant to section 182 of the Planning and Environment Act 1987 (Vic) once a section
173 Agreement is recorded by the Registrar, it runs with the land and is enforceable
by the responsible authority against ‘any person who derives title from the person
who entered into It". Indeed, the agreement can be used to ensure that permit
conditions are enforceable against not only the permit holder but all subsequent
owners of the land.

Consistently, clause 4.1 of the section 173 Agreement (AH494607S) provides that:
“The Agreement shall be deemed to come into force and effect as from the date of




commencement of the Agreement and the benefit and burden of this Agreement shall run with

and be annexed to the Land.”

Finally, and ultimately, in equity and under the common law, Haywood v Brunswick
Permanent Benefit Building Society (1881) 2 QB 403 applies in Victoria the same english
principles of Tulk v Moxhay; namely, that a covenant is enforceable against the
covenantor’s successors who took the burdened land with notice of the covenant.

Accordingly, the Statutory Agreement under section 173 (Dealing AH494607S)
imposes covenants related to the Pedestrian Link (positive and negative obligations)

upon CBUS, the current Owner of the Land.

A.2. Therelevant Covenants

As the covenants are all imposed under section 173 Agreement, the distinction
between positive and negative covenants for the purpose of its enforceability against
the successors under the Austerberry rule! is irrelevant: all of the covenants are

enforceable under the current section 173 Agreement.

Clause 6.2 of the Section 173 Agreement states:

The Owner will, at its own cost and expense, keep and maintain the Pedestrian Link,

including structures above and below the Pedestrian Link, in a good, safe and orderly state of

condition and repair to Council’s satisfaction (including, without limitation, undertaking any
make good, replacement or renewal necessary to maintain the Pedestrian Link in structurally

sound and safe condition and to Council’s satisfaction).

Clause 6.3 of the Section 173 Agreement states:
The Pedestrian Link will be open and accessible to the public daily during the hours of
6.30AM to 9.00PM.

Clause 6.9 of Section 173 Agreement states:
the Owner will ensure that no obstructions are placed, left or erected within or on Penfold

Place Land so as to prevent or diminish emergency service access to the Land, the Penfold

Place Land and the Adjoining Property.
AJ3. The Variations and Termination of the Covenants.
There is no provision under the section 173 Agreement that allows for the variation

or removal of the covenants related to the Pedestrian Link unilaterally by its Owner.

Instead the following clause restricts unilateral variations or termination:

T Austerberry v Corporation of Oldham (1885) 29 Ch D 750.




Clause 8.1 states that: despite the Owner’s obligations in clause 6.3 of this Agreement the
Owner may close the Pedestrian Link for a minimum period to prevent any part of the
Pedestrian Link becoming dedicated to the public as a result of its continuing use by the
public. The parties acknowledge at the date of this agreement the minimum period for the
purpose of this clause is no more than one day in every calendar year.

It is noted that clause 8.2 states that: the Owner’s obligation under clause 6.3 of this
Agreement may be reviewed from time to time by the parties and a party acting reasonably

may request he other party to consider a variation of that obligation. A party must act

reasonably in considering a request made by the other party to consider a variation.

Clause 8.2, is restrained to the operation of section 6.3 meaning that clause 8.2 only
allows the parties to reconsider the hours during which the Pedestrian Link should be
accessed, but not to remove the covenant at large.

Indeed, clause 8.1 makes it clear that the minimum period for the Pedestrian Link to

be closed is no more than 1 day every calendar year and clause 6.9 disposes that no

obstructions are to be erected within or on the Penfold Place Land (being part of the

development site) so as to diminish emergency service access to effectively all of the

adjoining properties.

From the context of the Agreement it is not possible to remove the access

altogether by agreeing to amend the hours of operation.

The only way to effectively remove the Pedestrian Link would be by ending the

section 173 Agreement in accordance with clause 21 and Schedule 10 with the

agreement of the parties which means with the Consent of the Council and

Department of Planning.

Indeed, in Dukovski v Banyule City Council (2003) VCAT 190 it was held that a
restrictive covenant can be varied by amending the terms to modify the restriction.

Consistently Part 4 of the Planning and Environment Act provides that the permit to a
variation of a statutory covenant must be provided by a ‘responsible authority’, being
the Council or the Minister.

As at _the date of these Submissions, such consent has not been granted and the

covenants under section 173 Agreement Dealing AH494607S, remain in force on the
Certificate of Title of the land.




Alternatively, in accordance with the Victorian Planning Scheme, a restrictive
covenant can be removed or varied by registration of a plan under section 23 of the
Subdivision Act 1988 (Vic) (Subdivision Act).

Clause 52.02 of the applicable planning Scheme disposes that a permit is not required
to remove or vary a restriction (covenant) in the following circumstances:

. If the action is required or authorised by the schedule to this clause.
. In the circumstances set out in Section 6A (3) of the Planning and Environment Act
1987.

. If the person proceeds under Section 362A of the Land Act 1958.

. In the case of a person proceeding under Section 36 of the Subdivision Act 1988, if the
council or a referral authority gives a written statement in accordance with Section
36(1)(a) or (b) of the Subdivision Act 1988.

Ad4. Objection to Variation or Removal of Pedestrian Link.

For the Reasons specified in the Submissions attached to this letter as Annexure “A”
the Owners Corporation anticipates its objection to be a substantive variation or
removal of the covenants constituting the Pedestrian Link.

In addition, the Owners Corporation notes that the removal of an urban linkage
would constitute a breach of the following Standards under the Melbourne Planning
Scheme:
. Standard C12. (Urban Landscape): a landscape design should Protect and link areas
of significant local habitat where appropriate
. Standard C15. (Walking and cycling network objectives):
o Link to any existing pedestrian and cycling networks.
o  Provide safe walkable distances to activity centres, community facilities, public

transport stops and public open spaces.

o Provide an interconnected and continuous network of safe, efficient and
convenient footpaths, shared paths, cycle paths and cycle lanes based primarily
on the network of arterial roads, neighbourhood streets and regional public open
spaces.

. Standard D5. (Integration with street objective): Developments should provide
adequate vehicle and pedestrian links that inaintain or enhance local accessibility.

A.5. Conclusions:

For all of the above reasons, the Owners Corporation’s submissions are that the
Future Committee (Planning) Scheme (before making a decision on this matter)
should first ascertain that:

1 CBUS has demonstrated that CBUS either (i) is capable of obtaining the consent
by the Council or the Department of Planning to vary or remove the Pedestrian
Link or (ii) it is permitted under the Planning Scheme to vary or remove the
Pedestrian Link, or (iii) it has obtained an order under section 84(1) of the
Property Law Act 1958 (Vic) to ‘discharge’ or ‘modify’ the covenant.




2. A review of the Planning and Environment Act in 2009 by the Department of
Planning and Community Development found that the provisions for removal
and variation of section 173 agreements, other than by consent, are inadequate?

3, The Owners Corporation objects to any substantial variations (or removal) of
the Pedestrian Link which is considered an important urban linkage in
Melbourne.

Finally, it is noted that pursuant to section 114 of the Planning and Environment Act
1987 (Vic), any person may apply to VCAT for an enforcement order if a use or
development of land contravenes a section 173 Agreement. Therefore, a disregard of
the concerns raised in relation to the affectation of this planning proposal on

Pedestrian Link could potentially facilitate legal actions by any member of the public.

For your reference, a copy of the section 173 Agreement is enclosed with this letter
and with our letter to CBUS in relation to aspects connected with these submissions

as Annexure “B”.

B. Light and Air Easement.

As disclosed in the Planning Application submitted by CBUS object of these
submissions, there are number of North-facing windows that form part of the
Owners Corporation’s land which are protected by an easement of light and air.

In particular, the Plan of subdivision PS336302K presents: (i) an Easement A-1 of
Light and Air in favour of all land in this plan and (ii) an easement E-1 of light and
air restricted to above 19.29 metres.

CBUS’s Shadow Analysis drawings, must ensure not to infringe the area currently
protected by the ‘light and air easement’ registered on the Certificate of Title of the
Owners Corporation.

In assessing this aspect of the matter, the Future Melbourne (Planning) Committee
should consider the following aspects:
1. The Melbourne Planning Scheme® provides for the variation or removal of

easements by way of permit* In the circumstances, where the Department

? See Mark Dwyer, Review of section 173 agreements, Discussion Paper (2004);

Department of Planning and Community Development, Modernising Victoria’s Planning
Act: discussion paper on opportunities to improve the Planning and Environment Act
1987, (2009). Section 173 agreements are not ‘restrictions’ for purposes of the Subdivision
Act so cannot be removed under s 23 of that Act: Van Der

Heyden v Mansfield SC (2003) VCAT 102.

3 http://planningschemes.d ped.vic.gov.au/schemes/melbourne

4 Clause 52.02.




may make decisions to consent to vary, modify or remove privately-held
easements without the consent of the owner of the land benefitted, being the
Owners Corporation these submissions shall be carefully considered.s

2. If the Shadow analysis is insufficient to satisfy the Department that the
neighbouring rights be preserved, the consent shall not be lightly granted.

The right of light and air is a fundamental proprietary right subject to
compensation under Land Acquisition and Compensation Act 1986 (VIC) “claims
for compensation on the removal of the easement by persons having an interest in land
benefitted by the easement ... as if ... by compulsory process.”s

3. If, CBUS applies to the Victorian Civil and Administrative Tribunal (VCAT) for
leave to remove the easement compulsorily, a precondition for an application is
a written statement by the Council or referral authority that the proposed
action is required for the “economical and efficient ... servicing of, or access to,
land ... and that the removal or acquisition will not result in an unreasonable
loss of amenity in the area affected by the removal or acquisition.””

Echuca Workers & Setvices Club Ltd v Campaspe SC? established that in making its

decision, VCAT will consider the following:

(@) An easement is a property right, and property rights should not be
extinguished lightly.?®

(b) The test expounded in K | Barge & Associates v City of Prahran (1992) 10
AATR 345 (“The Barge test”), which consists of two limbs:

. Limb 1: Whether the “current use of or the current state of condition” of
the benefited lot “indicates a need or requirement for the easement to
continue.”

. Limb 2: Whether the owner of the benefitted land would suffer any
“materijal detriment”.

4.  An application to vary or remove an easement will affect matters set out in s 60
of the Environmental Planning and Assessment Act 1987 (VIC), which include:

. The provisions of the Melbourne Planning Scheme;

. Victorian planning objectives;

® Planning and Environmental Act 1987 (Vic) s 6(1)(g), Subdivision Act 1998 (VIC) s 23(2)
8 Subdivision Act 1998 (VIC) s 36(2)(b)(ii).

7 Subdivision Act 1998 (VIC) s 36(1).

8 [2009] VCAT 1633.

? Jordan v Stonnington CC [2005] VCAT 1832 at 79.



= Objections to the application; and

e Environmental, social and economic effects.

5.  Finally, as an integral part of these submissions I enclose with this letter as
Annexure “C” the bundle of the following correspondence:
’ Letter to Colliers International dated 1 December 2017
e Letter to Department of Environment, Land, Water & Planning dated 6
December 2017
¢ letter to Hon. Richard Wynne MP dated 25 February 2019
o Letter to CBUS dated 25 February 2019

We trust that the above provides the Committee with the valuable information to
properly assess this matter.

We would appreciate the opportunity to be heard further, and orally at the next
Meeting should circumstances permit.

Please contact our Firm if you require any further information.

Yours faithfully,

% A‘, _ %ﬂ %—f
Tom Bacon Ciro Figaro

CEO & Principal Lawyer Associate Lawyer

tom@stratatitlelawvyers.com.au ciro@stratatitlelawyers.com.au




ANNEXURE "A" - Submissions OC 9

Submission Future Melbourne Committee 15
October 2019 Planning Permit Application: TPM-
2019-1, 423 Bourke Street, 140 Queen Street, 150
Queen Street and 21-27 McKillop Street, Melbourne

This submission is being made on behalf of the Owners Corporation of 392 Lt Collins
which as an adjacent building will be directly impacted by this development proposal.

We have reviewed the plans and the proposed modifications by the Future of
Melbourne Committee. We feel that there is a very serious omission regarding the
contractual obligations that CBUS has to the council to maintain a pedestrian access
way between McKillop Street and Penfold Place. As you will see in the attached
document this agreement comes under section 173 of the Planning and Environment
Act 1987.

While lawyers Strata Title Lawyers are writing to your Committee about legal aspects
of this matter, we would like to provide evidence to the committee of the importance
of maintaining a pedestrian link as part of any future development on this site.

1. Incompatibility with City of Melbourne’s walking plan

Firstly, we would note that the City of Melbourne has a WALKING PLAN 2014—-17
which designed to promote an enjoyable and safe walking environment for residents,
workers and visitors. We note that the Future Melbourne Committee endorsed this
plan on 18 November 2014. A key feature of this plan is to “accommodate increasing
amounts of walking in Melbourne”, We would argue that the removal of an existing
right of pedestrian access (that results from contractual obligations to the Council)
between McKillop Street and Penfold Place is incompatible with the WALKING PLAN
2014-17.

2. Safety of the residents and workers in the CDB

Melbourne CBD has been subject to several major terrorist and civil incidents
involving multiple injuries and fatalities (including on last year on Bourke St, a few
hundred metres from our building). In addition, there have been recent fires in both
our building (i.e. in Feb 2019) and in surrounding buildings which have involved full
evacuation in some case of several buildings in the vicinity.

When similar incidences occur in future, it may be critical for pedestrians to egress or
emergency workers to access Lt Collins st, or Bourke St via this pedestrian access
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route. This is particularly important at the moment give the ongoing construction in
city which often means that major streets are blocked by construction and so
pedestrian only access routes may sometime be the fastest way to access parts of
the city. Further we feel that pedestrian access should be maintained for the duration
of construction of the new building.

We note that that Clause 6.9 of the Section 173 agreement states: “the Owner will
ensure that no obstructions are placed, left or erected within or on Penfold Place
Land so as to prevent or diminish emergency service access to the Land, the
Penfold Place Land and the Adjoining Property”.

3. Potential impact of removal pedestrian link on the safety and amenity of
proposed new development

While the development application contains a reference to contractual obligations to
the council under its Section 173 agreement (see p. 62) there is no discussion or
analysis of how these have been taken into account in the development proposal.

While the proposal indicates that the current design is “pedestrian orientated” e.g.
“McKillop Streets have been designed so that they are attractive and pedestrian
oriented frontages.”(p. 89) there is no discussion of how the removal of a pedestrian
link would impact on such a “pedestrian orientated” building.

Further, we note that there have been several recent fires in tall buildings in
Melbourne CBD (eg. due poor construction and cladding). So again, it is extremely
surprising that the development proposal contains no evidence from the emergency
services of how the remove of pedestrian link would impact on the safety e.g.
evacuation, or impede access for fire-fighting and rescue.

4. The potential for other contractual obligations that relate to the current proposal

Finally, we must express our concern that the failure of CBUS to directly address its
contractual obligations to provide a pedestrian access link, may indicate that it has
neglected to fully establish its contractual obligations regarding other Restrictive
Covenants.

In these circumstances we feel that the Future Melbourne Committee needs to defer
consideration of this proposal until CBUS can explain why information regarding the
loss of the pedestrian link was not made available to the Committee. Further it needs
to develop the proposal further to ensure it is compliant with all relevant covenant for
the amenity and safety of residents, workers and visitors to the Melbourne CBD

Ms Sonia Audino

On Behalf of the Owners Committee 392 Lt Collins St.
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Register Search Statement - Volume 11435 Folio 182

Copyright State of Victoria. This publication is copyright. No part
may be reproduced by any process except in accordance with the
provisions of the Copyright Act 1968 (Cth) and for the purposes of
Section 32 of the Sale of Land Act 1962 (Vie) or pursuant to a written
agreement. The information is only wvalid at the time and in the form
obtained from the LANDATA REGD TM System. The State of Victoria
accepts no responsibility for any subsequent release, publication or
reproduction of the information.

REGISTER SEARCH STATEMENT (Title Search) Transfer of Land ZAct 1958

VOLUME 11435 FOLIO 182 Security no : 124075344184C
Produced 12/12/2018 12:01 PM

LAND DESCRIPTION

Lots 1 and 2 on Title Plan 861285N.
PARENT TITLE Volume 08955 Folio 500
Created by instrument AK468283P 17/07/2013

REGISTERED PROPRIETOR

Estate Fee Simple

Sole Proprietor
CBUS PROPERTY MELBOURNE Q PTY LTD of UNIT 7 550 BOURKE STREET MELBOURNE VIC
3000
AR246963T 16/07/2018

ENCUMBRANCES, CAVEATS AND NOTICES

Any encumbrances created by Section 98 Transfer of Land Act 1958 or Section
24 Subdivision Act 1988 and any other encumbrances shown or entered on the
plan set out under DIAGRAM LOCATION below.

AGREEMENT Section 173 Planning and Environment Act 1987
AH4946078 14/09/2010

DIAGRAM LOCATION

SEE TP861285N FOR FURTHER DETAILS AND BOUNDARIES

ACTIVITY IN THE LAST 125 DAYS

Additional information: (not part of the Register Search Statement)
ADMINISTRATIVE NOTICES

eCT Control 16667Y GADENS LAWYERS
Effective from 16/07/2018

DOCUMENT END

Delivered from the LANDATA® System by SAl Global Property Division Pty Ltd
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© State of Vicloria. This publication is copyright. No part may be reproduced by any pracess except in accordanca with the provisions of the Copyright Act and for the
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Application by a Responsible Authority for the AH494607S
making'of a Recording of an Agreement W 0520 13

Sectign 181 Planning and Environment Act 1987
|

Form 48

Lodged by:;

Name: MADDOCKS

Phone: 9288 0555

Address: Level 6, 140 William Street, Melbourne, Victoria, 3000
Ref: MAN:CCB:5182714

Customer Code: 1167E

The Responsible Authority having made an agresment referred to in section 181(1) of the Planning and
Environment Act 1987 requires a recording to be made in the Register.

Land: Certificates of title volume 8478 folio 439 and 8955 folio 500
?

Responsible Authority: Melbourne City Council.  ~ {@wA Hm(\ .

L < ~ S\Lr-e%{ .
Qe SWA/\S“J N\L[b:JFQ_ Yoo

Section and Act under which agreement made; Section 173 of the Planning and Environment Act 1987

A copy of the Agreement is attached to this Application

Date: ’)_’\ '% A

Signature for Responsible Authority:

Name of officer:

[5182714: 7389455 _1]
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SECTION 173 AGREEMENT
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MELBOURNE CITY COUNCIL
and

COLONIAL RANGE PTY LTD ACN 070 855 220

Environment Act 1987

Land

AH494607S

o SN 1

Agreement under Section 173 of the Planning and:

Land at 128-146 Queen Streat and 21-27 McKillop Street, Melbourne, being the land described in

Cerlificates of Title Volume 8479 Folio 439 and Volume 8955 Folio 500.

MELBOURNE CITY COUNCIL
Lagal Sarvices Branch
39 Floor Town Hall
90 Swanston Street
MELBOURNE WIC 3000

(5182714: 6333643_1]
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Melbourne City Council
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SECTION 173 AGREEMENT

e | AH494607S

o SN g

PARTIES:, MELBOURNE CITY COUNCIL of Town Hall, 80 Swanston Street, lwﬁ@@ﬁﬁ@ﬁ | g%
KN . Melbourne, Victoria 3000 (“Council")

.7 The Parly referred to in Item 1 of the Schedule ("Owner”)

PTG

. RECITALS:

A. The Council is a responsible authority for the administration of the Scheme pursuant to
the provisions of the Act, ~

The Owner is or is entifled to be the registered proprietor of the Land referred to in ltem 2
of the Schedule, ’

C. The Minister for Planning has issued the Permit for the purpose set out In ltem 4 of the
Schedule.

W

-

D. The Permit is conditional upon;

(a) the discontinuance and fransfer of the Penfold Place }.and from Council to the
Owner; and .

(b) the Owner entering into an Agreement under section 173 of the Planning and
Environment Act 1987 with Council, which provides for-the matters referred to in
item 5 of the Schedule. :

E. On 29 October 2008, Council resolved to discontinue and seli the Penfold Place Land, by
private freaty, to the, Owner, on condition that the Owner enters into an agreement
pursuant to section 173 of the Act imposing conditions in respect of the use and
development of the Penfold Place Land.

F. The Lanﬁ is encumbered by a Mortgage, details of which are referred to in Itern 6 of the
Schedule. . . .
‘G. Council and the Owner have agreed that without Iin%iﬁng or restricting their respective

powers to enter into this Agreement, and in so far as it can be se treated, this Agreement
| is made pursuant to section 173 of the Act.

OPERATIVE PROVISIONS:

1. DEFINITION$

In this Agreement the terms and words set out in this clause shall have the following meanings
_ unless otherwise indicated by the context:

1.1, “Act” means the Planning and Environment Act 1987.

1.2. 3"Ad'joinin9 Property” means all of the land commonly known as 150 Quesn Streef,
Melbourne.

) Melbaurne City Couneil - page 1
[5182714: 6833643_1) . _
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SECTION 173 AGREEMENT

1.3. "Agreement” means this abreement and any agreement executed by the parties expressed to
be supplemenital to this agreement, .

- VEIEER -A‘\—._wg,-‘-«

1.4. "business day” means Manday to Friday excluding public holidays in Victoria;

N

Lo |
-
al

HCommencement Date” means the date on which this Agreement commences and referred
fo in ltern 7 of the Schedule. .

) VY N
*Confract of Sale" means a contract of sale made befween Council as vendor and the
Owner as purchaser for the sale to the Owner of the Penfold Place Land;

I
-
[+]

3~

1.7.  “Council’s Representative” means the person referred to in [tem 8 of the Schedule.

18.  "Land" means the land described in ltem 2 of the Scheduls.

1.9.  “Lot" means a lot on the Plan.

1.10. “Owmer” means the person or persons ertifled from time to time fo be registered by the
Registrar of the Land Titlss Office as proprietar or proprietors of an estate in fee simple of the
Land or any part of it. ‘

1.11. “Pedestrian Link" means a 3.8 metre wide (approximately) portion of the Land running from

north east (McKillop Street) to south west (Penfold Place), generally shown hatched on the
plan attached to Annexura 1.

lemimgmny s O (EEEEERY T LEEEY. L (G

1.12, “Penfold Place Land” means part of Crown Grant ne. 25 Allatment 18 and Crown Grant no
24 Allotment 19, being the fand more particularly shown cross-hatched on the plan attached
as Annexure 1.

-~ RS .

("

1.13. “Permit” means the Planning Permit referred to in ltem 3 of the Schedule.

Lo

1.14, “Planning Approval” shall mean and include any planning permit issued in accordance with
the Act.

1.15. "Scheme" means the Melbourne Planning Scheme.

1.16. “Tenmnatlon Date™ means the date or specified event referred to in ltem 10 of the Schedule
on which this Agreement shall end in accordance with section 177 of the Act.

S L -,

1.17. “Works” means the works referred to in Clause 6.1.

\EERn |
N

2, INTERPRETATICN

2.1.  Unless the context provides otherwise, the singular includes the plural and the plural mcludes ‘
the singular. .

2.2,  Areference to a gender includss a reforance to each other gender.
2.3,  Areference’to a person includes a reference io a firm, corporation or other corporate body.

24, - If the Owner is more than one person this Agreement binds them jointly and each of them
" severally.

25 A reference to legislation includes a modification or re-enactment of i, a legislative provision
substituted for it or amendment of it, and a regulation or statutory instrument issued under it.

26. All headings are for ease of reference only and shall not ba taken into accounl in the

construction or interpretation of this Agreement.
AH494607S

Moo Gy Gl WIS S50 1 e
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SECTION 173 AGREEMENT

EES

4.

4.1.

4.2.

4.3.

5.1.

5.2

6.1.

L]

The recitals to this Agreement are and will be deemed to form part of this Agréefnent.

Any reference in this Agreemenl to the Coungil includes its agents, ofﬁcers employees, ]

servants, warkers and contractors.
.q}

3A reference to a “planning scheme™ or "the Scheme" mcludes any amendment, consolidation,

or replacement of such scheme and any document incorporated by reference into such
scheme

b
L]
[

AGREEMENT UNDER SECTION 173 OF THE ACT
The Council and the Owner agree that \mthout limiting or resfricting their respective powers 1o

enter into this Agreement and insofar as it can be so treated, this Agreement is made
pursuant to Section 173 of the Act.

EFFECT OF AGREEMENT

-Agreement runs with the L.and

This Agreement shall be deemed to come i'nto force and effect as from the date of
commencement of the Agreement and the benefit and burden of this Agreement shall run wnth
and be annexed 1o the Land.

Planning Objectives

The i)arhes acknowledge that the prowsrons of this Agreement are intended to achieve or
advance the objectives of planning in Victoria and the objectives of the Scheme and any
matters incidental thereto.

Binding Covenants

The obligations of the Owner under this Agreement will take effect as separate and several
covenants which shall be annexed to and run at law and equity with the Land to bind the

-Owner and each successor, assign or transferee of the Owner, the registered proprietor, the

mortgagee in possession and the beneficial owner for the time being of the Land and every
part of the Land,

SUCCESSORS IN TITLE

.

Without limiting the operation or effect ;vhlch this Agreement has, the-Owner shall until such
time as a memorandum of this Agreement is raglsterad cnthe iitle to the Land ensura that the
Owner's successors in title:

give effect to and do all acts and sign all documents which will require those successors to
give effect to this Agreement; and

execute under seal a deed agreeing to be bound by the terms of this Agreement and upon

-such execution this Agreement shall continue as if executed by such successors as well as by

the parties {a this Agreement as if the successor’s name appeared in each clause in which the

_ name of the Owner appears and in addition to the name of the Owner.

~

COVENANTS OF OWNER
The Owner covenants and agrees that:

the Owner will, at its own cost and expense, construct the Pedestrian Link in accordance with

the Permit and all appl:cable laws and legal requirements;
AH494607S

[5162714: 6833843_1)

Melboume City Counc Wi312010  $105.20 B ages
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SECTION 173 AGREEMENT

6.2.  the Owner will, at its own cost and expense, keep and maintain the Pedestrian Link, including

- structures above and below the Pedestrian Link, in a good, safe and orderly state of condition
_l and repair o Council's satisfaction (including, without limitation, undertaking any make good,
2 replacement or renewal necessary to maintain the Pedestrian Link in & structurally sound and
& © Safe condition and to Council’s satisfaction);

an
2, 6P3‘ the Pedestrian Link will be open and accessible to the public daily during the hours of 6:30 am

: " to 9:00 pm; -

»

-

64. the Owner wil only develop and use the Land and the Penfold Place Land, in accordance with
the Permit;

6.5. the Owner's use and development of the Land (as allowed by the Permit) shall meet al
relevant building surveying standards to the satisfaction of Council's Municipal Building
Surveyor;

"6.8.  the Owner shall indemnify and keep indemnified the Councl, its officers, employees, agents,
workers and contractors from and against all costs, expenses, losses or damages which they
.or any of them may sustain, incur or suffer or become liable for in respect of the road
discontinuance of the Penfold Place Land and the sale of the Penfold Place Land to the
Owner:

6.7.  the Owner shall grant access and servicing rights (as and when necessary) in favour of the
Adjoining Property over the Penfold Place Land; which rights must comprise a re-instated -
access way no less than § metre high, to Council’s satisfaction;.
. pan of
6.8.  the Owner will procure the registration of b plan of consolidation or plan of subdivision which P
consolidates the Penfold Place Land with'the Land)no later than 12 months from the date of , 5
this Agreement, to CounciPs satisfaction; and cotaired in ecmtscale o hie volo e, 639 oo 439,

&
i

>

6.9.  the Owner wili ensure that no obstructions are placed, left or erected within or on the Penfold
Place Land so as te prevent or diminish emergency service access to the Land, the Penfold
Place Land and the Adjoining Property. )

7. FURTHER COVENANTS OF OWNER

The Qwner further covenants and agrees that:

"t 3 o 13,0
O V5 T
: )

7.1, Council and its officers, employees, contractors or agents or any of them may enter the
Pedestrian Link and the Penfald Place Land (at any reasonable time) without notice ta assess

s

.

compliance with this Agreement:

i

h
»,
-

7.2.  so far as the Owner is aware, there are no mortgages, liens charges or other encumbrances
or any rights inherent in any person other than the Owner affecting the Land not disclosed by
the usual searches or notified to the Council;

B
) * = -
:
L3

b
1w
-

Ty’ 3,
! Y,
A A

: 1
7.3.  sofaras the Owner is aware, no part of the Land is subject{to any righls obtained by adversse
possession or subject ta any easements or rights described or referred td on Section 42 of the
Transfer of Land Act 1958 other than the rights referred to in section 42(2)(e) of the Transfaer
of Land Act 1958; : ‘

7.4. -, it wilt do all things necessary including the signing of any further agreements, undertakings,
covenants and consents, approvals or othar documents necessary for the purpose of ensuring
that the Owner. carries out the Owner's covenants, agresments and obligations under this
Agreement and to enable the Council to enforce the performance by the Owner of such
covenants and underiakings; .

RS

[

IS
7% W%

.'"“,r L yn

e
‘;‘i

7.5. it consents to the Council making application to the Registrar of the Land Titles Office 1o make
a recording of this Agreement in the Reglster on the folio of the Register which relates to the

Melboume City Cou:;i:il AH49460 78 .
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SECTION 173 AGREEMENT |

Land in accordance with section 181 of the Act and do all things necessary to enable the
Council to do so including signing any further agreement, acknowledgment or document or
procuring the consent to this Agreement of any mortgagee or caveator to enable the recording

to be made in the Register under that Section; and
B .

7.6, fiif will Indemnify and keep indemnified the Couneil and the Council's agents in relation to all

4

L3

costs, expenses, losses or damages whatsoever which the Council of its agents may sustain,
incur or suffer or be or become liable for in respect of any suit, action, proceeding,judgment

or claim brought by any person whatsoever arising from qr*referable to the matters referred to
in this Agreement or any breach of this Agreement. '

COVENANTS OF OWNER AND COUNCIL

The Owner and Council covenant and agree that: |

8.1.

8.2

8.3

9.1

10,

despite tHe Owner's obligations in clause 6.3 of this Agreement the Owner may close the
Pedestrian Link for & minimum period to prevent any part of the Pedesirian Link becoming
dedicated fo the public as a result of its continuing use by the public. The parties
‘acknowledge at the date of this Agreement the minimum period for the purposes of this clause
is no more than one day in every calendar year,

the Owner's ebligation under Clause 6.3 of this Agreement may be reviewed from time to time
by the parties and a party acting reasonably may request ths other party to consider a

variation of that obligation. A party must act reasonably in considering a request made by the
other party to consider a variation; and

subject to Council's rights over the Pedsstrian Link, the Owner has the control care and
management of the Pedestrian Link.

L s

COSTS

The Owner shall forthwith pay on demand to the Council the Council's costs and expenses
including legal expenses of and incidental to;

9.1.1. the negotiation, preparation, axecution registration and enforcement of this

Agreement ineluding all moneys, costs (including charges for consultants, architecls
and legal advice ‘and ‘assistance) charges and expenses for which the Council may
pay, incur or expend, in. consequence of any default in the performance and
observance of any covenant, proviso, condition or agresment herein contained or
implied and on the Owner’s part to be performed and observed or under or in exercise
or enforcement or attempted exercise or enforcement of any right, power or remedy
herem contained; L .

administration and supervision costs of the Council properly and reasonably incurred
in relation ta this Agreement except for administration and supervision which the
Council is obliged to undertake pursuant to ils statutory duties; and

9.1.3. any request by the Owner for the Council's consent or approval where such consent

or approval is required under any covenant, proviso, condition or agreement herein

contained or implied immediately the Councl! shall have expended or incurred the
same. )

DEFAULT OF OWNER

In the event of the Owner defaulting or failing to perform any of the Owner's obligations under
this Agreement, the Council may without prejudice to any other remedies rectify such defauit
and the cost of any works undertaken by the Council to rectify any default shall be borne by
the Owner and any such costs shall be capable of being recovered by the Council in any Court

_ [5182714: 8333643_1)
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' of competent jurisdiction as a civil debt recoverable summarily. AH4946078

o Wi

11. COUNCIL'S POWERS

Y
111. [Default Notice N

: /' 11.1.1. Should the Owner fall or neglect to carry out or complete the works described in ltem
11 of the Schedule and referred to in the Permit the Council's Representative may
cause o be served on the Owner a notice in writing ("the nolice®) specifying the works
in respect of which the Owner is in default.

11.1.2. Should the default continue for a period of 21 days after the service of the nofice the
Councit may enter upon the Land and cause the works lo be constructed or
completed and made good or cause any faults defects or failures in the works which
have developed appeared or occurred within a perlod of six months from the date of -
completion of construction of the works {o be maintained repaired or made good and
for any such purpose the Council may employ a contractor or contractors and
professional advisers.

11.1.3. The notice may set oul the cost as estimated by the Council's Representative of
constructing or completing the construction of the works. If the Owner does not
comply with the notice to remedy the default the Council’s Representative may cause
to be served on the Owner & demand in writing ("the demand”) for the amount of the
costs specified in the notice.

11.1.4. The costs specified in the demand shall be paid forthwith by the Owner to the Council
- and the Council may.exercise its rights under any Bank Guarantees provided by the
Owner {o-the Council in order to recover the costs.

-

1.2, Compleficn of Works

11.2.1. As soon as practicable after the completion of the work the Council's Representative
shall certify the actual costs of the work to the Council. The certificate of the Council's
Representative shall be final, binding and conclusive as between the parties fo this
Agreement. The difference between the actual cost and the estimated cost paid to
the Coungil pursuant to this Clause shall be paid by the Owner to the Council or by the
Council to the Owner.as the case may require.

3 . 11.2.2. if the notice does not require the Owner to pay the estimated costs, the actual costs of
: ' any works carried out by or on behalf of the Council pursuant to this Clause of thls
Agreement shall be paid on demand by the Owner ta the Council.

F )

11.2.3. If any Bank Guarantee referred to above is insufficient to recover the actual cost of

the work carried out by or on behalf of the Council pursuant 1o this Clause such cost
e shall be capable of being recovered by the Counc in any Court of competent
gt : jurisdiction as a civil debt recoverable summarily.

11.2.4. Ths Owner covenants and agrees that the Owner will indemnify and keep indemnifiad
Ei'é _ the Council from and against all costs, expenses, losses or damages whatsoever

which they may sustain, incur or suffer or be or become liable for or In respect of any
suit, action, proceeding, judgment or claim brought by any person whatsoever arising
from or referable ta the earrying out of works referred to in this Clause.

12.  INTEREST AND CHARGE

%) : .

E* 121, If any of the monies payable pursuant to this Agreement are not paid by the due date, the
i amount then due and unpaid shall atiract interest from the relevant due date until the date
of when such money is paid at the rate of interest from time to time which the Council may be

L{ . “ ‘authorised by legislation to charge as interest on any unpaid rates and charges.

;‘,‘. - .

A : Melboume City Courcil page 6

ﬁ;" [5182714: 6833543 _1]
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13.

5/

13.2.

14.

15.

16.

17.

SECTION 173 AGREEMENT

3

Any payments made for the purposes of this Agreement shali be appropriated first in payment
of any interest and unpaid costs and expenses of the Council and shall then be applied in
repayment of the unpaid sum, .

2
NQTICES

A notice or other communication required or permitied ta be served by a parly on another
party shall be in writing and may be served at the address, telephone or facsimile dstaiis of the
parties are set out in the Schedule, '

13.1.1. by delivering it personally to that party;

13.1.2, Ew sending it by prepaid post; or

13.1.3. by sending it by facsimile provided that a communication sent by facsimile shall be
confirmed immediately In writing by the sending party by hand delivery or prepaid
post,

and notice or other communication is deemed served:;
13.2,1, if delivered, on the next following business day;
13.2.2, if posted, on the expiration of two business days after the date of posting; or

13.2.3. if sent by facsimile, at the time recorded by the facsimile machine of the party
receiving the transmission provided always that if the time recorded is after business
hours, the time will be deemed to be 9.00am on the business day following the
transmission. . -

FURTHER ASSURANCE

Each of the parties to this Agreement shall respectively sign and execute all further
documents and deeds and do all acts and things as shall reasonably be required to effect the
terms and conditions contained in this Agreement.

OWNER'S ACKNOWLEDGMENT .

The Owner expressly acknowledges and agrees that nothing in this Agreement nor the
performance by the Owner of any of its obligations under this Agreement does or will restrain,
limit or otherwise fetter the exercise by the Council of the powers, duties and discretions which
the Council has or may have under the scheme to consider, approve, amend or to fequire
further information in respect of any plans or applications relating to the use or development
allowed by the Permit or the Land generally. .

_NO WAIVER

Any time or other indulgence granted by the Council to the Owner or any variation of the terms
and conditions of this Agreement or any judgment or order abtained by the Council against the
Owner will not in any way amount to a waiver of any of the rights or remedies of the Gouncil in
relation to the terms of this Agreement. ’

SEVERABILITY

if a oéurt, arbitrator, tribunal or other competent authority determines that a word, phrase,
sentence, paragraph or clause of this Agreement is unenforceable, illegal or void then it shall
be severed and the other provisions of this Agreement shall remain operative.

Mebboume City Coumeil -~ page 7
(5182714; 6833543 _1) o
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18.

19.

21.

21.1.

21.2.

MORATORIUM

1108/2010 13 SECTION 173 AGREEMENT
Ei lil i

~

To the fullest extent to which it may from time to time be lawful sa to do the provisions of all

statutes (including moratorium statutes) whether now existing or hereafter to come into force
and aperating directly or indirectly to lessen or otherwise modify or vary or affect in favour of
anytparty the obligation of that party of stay, postpone or otherwise prevent or prejudicially
affect the exercise by a party of all or any to the rights, powers and remedies conferred on the
party by this Agreement are hereby expressly negatived and excluded from this Agreement.

. L3

COUNTERPARTS
This Agreement may be executed In any number of counterparts each of which when so

executed shall be deemed to be an original and such counterparts shall together constitute but
one agreement.

GOVERNING LAW

This Agreement takes effect, is governed by and shall be construed in accordance with the
laws from'time to time in foree in the State of Victoria.

ENDING OF AGREEMENT

.This Agreement shall cease to operate on the termination date or otherwise as contemplated

in ftem 10 of the Schedule.

As soon as reasonably practicable after the Agreement has ended the Council will at the -
request and at the cost of the Owner make application to the Registrar of Titles under Section“
183 (2) of the Act to cancel the recording of this Agreement on the Register.

Malboume City Councll f o . page 6

{5182714: 6833643_1]
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SECTION 173 AGREEMENT

AH494607S

EXECUTED as a DEED

#
Y
SIGNED SEALED AND DELIVERED by Gimie LEON
150 5 Abf-meekmedy Team Leader Land Survey
pursuant to an Instrument of Delegation
authorised by Resolution of Councit.

L oy iy | L

Witness}/

Witness

THE COMMON SEAL of ) N
COLONIAL RANGE PTY LTD ACN 070 855 )
220 was hereunto affixed in the presence of )
authorised persons: )

Director

Full name .

Usual address
..... b Director (ar Company Secretary)
TGO * Full name

................................................................................

.

. Melbourne City Council page 8
[5182714: 6633643 _1}
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-

Mortgageé's.consent

Westpac Bankin

under Instrymien
and AF683959X

encu

entering into this A

bound by
Agreement,

9 Corporation as Mortgagee
t of Mortgage No. AF683974C
dated 28 February 2008 which
mbers tfie Land consents to the Owner . :
greement and agrees to be .
the terms and conditions of this

who holds the position of Tier

a certified copy of which
X

{pac Banking Corporation under power

AH494607S

w0 W5 g

; |

(5182714: 6833843 1

Melbourne Clty Council

page 10




Delivered by LANDATA®. Land Use Vicloda imestamp 1212/281{B 12:18 Page 14 of 17

AH4F507S

-y iy

: .
ITEM | ISSUE SPECIFICATION
NO. L .
R
1 {' Owner COLONIAL RANGE PTY LTD ACN 070 855 220
" of Level 4 "Centrepoint” 283-297 Bourke Street,
Melbourne, Victoria
2, Land description by address and Land ét 128-146 Queen Streel and 21.27
Certificate of Title details McKillop Street, Melbourne, being the land
' described In certificates of title volume 8479 folio
439 and velume 8955 folio 500,
3. Permit Number and date issyed Permit No. 2008/0786 issued by the Minister for
Planning on 11 September 2008
4. What the Permit allows The Permit allows demolition of the existing
) buildings and development of the Land and the
Penfold Place Land for the purpose of reskdential
hotel and Retail premisss (other than an Adut
sex bookshop, department store, hotel, .
Supermarket and tavern) with assotiated car
parking. The Approval allows the discontinuance
and sale of the Penfold Place Lang,
5. What the conditions requiring the A registered agreement under section 173 of the
Agreement provide for . Act between the Owner and Council regarding:
° public pedestrian access rights over the
Pedestrian Link;
e completion of the development allowed in the
Permit;
o creation of easements ofver the Penfold Piace
Land in favour of the Adi olning Property at
No. 150 Queen Street; )
= consolidation of the Penfold Piace Land with
the Land; and .
» keeping the Penfold Place Land free of
obstructions, )
6. Mortgage details including name ang Westpac Banking Corporation pursuant to.
. address of Mortgages, date mortgage mortgage no. AF683974C and AF683959X dated
_ registered and registered number 28 February 2008
7. Commencement date The date of this Agreement
I's. Council’s Representative is: Chris Blackwood, Team Leader Land Survey
9. Plap of Subdivision Reference Number | Not applicable
10, Termination date or specified event By agreement between the parties
1. Not Abp!icable

14!09!210 $105.20 [LE]
it

SCHEDULE.

AN

Mslboume City Gouncil ’ pags 11

5182714: 6833843_1)
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12,

Address, phone and facsimile of Council

Fld

2.
R

Melbourne City Council

Town Hall, 80 Swanston Street
Melbourne

Ph: 9658 8581

Facsimile; 9658 9179

13.

;Address, phone and facsimile of Owner

Level 4 "Cenlrepoint”
283-297 Bourke Street
Melbourne A

Ph. +65 6339 3022'
Facsimile: +65 6339 2314

L0 )

AH494607S
wouo isn
|

Melbourne City Council

[5182714: 6833643 _1]
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TITLE PLAN EDITION 3 TP 861285N

Location of Land Notations
Parish : CITY OF MELBOURNE
PARISH OF MELBOURNE NORTH

Section ; 13

Crown Allotment: 17 (PT)& 18 (PT)

Crown Portion : -

Last Plan Reference ; -

Derived From : VOL. 8955 FOL., 500

Depth Limitation : NiL ANY REFERENCE TO MAP IN THE TEXT MEANS THE DIAGRAM SHOWN ON THIS TITLE PLAN

Description of Land/ Easement Information THIS FLAN HAS BEEN PREPARED BY
- LAND REGISTRY, LAND VICTORIA FOR
, Together with o TITLE DIAGRAM PURPOSES

right of carriage way over the roads coloured browm on the seid msp As t6 = COMPILED: Dale 11/08/06
the lend coloured red Together with a right of carriege way over the land - VERIFIED: A. DALLAS
coloured green on the map on Certificate of Title Vol.8881 Fol.499 and = — Assistant Registrar of Titles
Together with a right to use for the purposes of light drainage and — — — — COLOUR CODE
sewerage the sald land coloured green on the map on Certificate of Title - - gk:gtgin ‘g:fgf:fe
V61.8881 FOLUYG = = = = = = s e e = = o —m e e e e e m .- - Y=YELLOW R=RED
ENCUMBRANCES

A8 %o the land coloured green — = -~ -
THE EASEMENT relating to access of ==

light and air created by - - = - - —
Instrument 705309 = « « = « [
TABLE OF PARCEL IDENTIFIERS
WARNING: Where muliipia parcels ara refarad 1o of shown on the Title Plan thiz doos
Not imply gep ly di able p undier Secton 8A of the Sals of Land Act 1862
LOT 1 =C, A, 17 {PT) SECTION 13
LOT2=C. A. 18 {PT) SECTION 13
LENGTHS ARE IN Metres = 0.3048 x Feel
FEET AND INCHES Metras = 0.201168 x Links Sheet 1 of 2 Sheefs
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MODIFICATION TABLE

RECORD OF ALL ADDITIONS OR CHANGES TO THE PLAN

( PLAN NUMBER )

|

TP861285N

)

ARNING: THE IMAGE OF THIS DOCUMENT OF THE REGISTER HAS BEEN DIGITALLY AMENDED.
NO FURTHER AMENDMENTS ARE TO BE MADE TO THE ORIGINAL DOCUMENT OF THE REGISTER.

(ROAD ABUTTAL AMENDED)

ASSISTANT
AFFECTED L?g%" WODIFICATION DEALING DATE |EDITION | peCeRan
LAND/PARCEL CREATED NUMBER HUMBER| ofF TinLes
ROAD ABUTTAL REMOVED (PART)
AH480817S 1910 2 AH35
(PENFOLD PLACE) ! K
RECTIFICATION AKB42768B  [21812013 3 H.S.




ANNEXURE "B"- PS 336302K CONTAINING EASEMEN%SS

geél;feg' b&l{;ﬁ:ﬁ;’ﬁﬂ Land‘}ﬂchgta ﬂme;htamﬁ 131212007 11:25 Page{ of 11

o of Vie s publloation i copyright. No part may be reproduced by any process axcaptin secardance with the provisions of the Copyright Act or pursua
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PLAN O U i5 STAGE NO.L LTO usa onty Plan Number -
AEEAN . OF _SUBDIVISION EDITION 2| PS 336302 K .
Location of Land Council Certificate and Endersement :

MELBOURNE NORTH . . :

Parishe N B OURAE Counclt Name: GTY OF MELBOURNE Ref: T8 451772 (20)

Townghip: —m———— L This plan tr curfified uncer section § of the Subdtyislon At D88

Section: 13 Lo ) dr—Thie-plon-fa-sertified-undot—setFan-Hi-oi-TheSubdvisan-Ach- 1960,

Crown Allotment: f8(PART) & 9PART) ~Ral-of-stiginal-tertifonten-odin saaon b cmabomsc fom

Crown Portom —: || A irisasiolimnbefcorplionso-lostndeindir-section—21ef-tre-Sibtivinian-Act—Hot

| oY SPAL

LTC Pase RQCOI'C!,:, CHART 16 3083 @, A rigfement Cor pUIE open spaice undes seckion B of tha Subdvisken Act

Title Reference: ) P bl ooy i
‘@, 10170 TOLS, 524 4o GO o i

Last Plan Refesénce: PS 32 M e st 1 fn o sefutd i e s

Postal Addresst392.396 LITTLE COLLINS STREET|  tower divane
for fime of sebstond "M 200 ENE 3000 ovmdtserte

AMG Co-ordinates E 320500 Dot dre /a3

i!:rﬁ?sn:. codire of m N 5817570 Z,"“"SF . mﬂﬂd under sectlon T47] of the Subdivislon Ach 1908,
Vesting of Roads and/or Reserves " ot seat” )
idinditiar Cotncl/Bsty/Person . ° Date /7 :
“Netattons ‘
ML NIL : Saging s Jasts not  elaged subdtvichn,
. : Plaming Permit o
Depth Umitaton  DOES NOT.APPLY

LOCATION OF BOUNDARIES DEFINED BY
BUILOINGS: ;
INTERIOR FACE - ALL BOUNDARIES

OTHER NOTATIONS

AUSTRAUAN. HEIGHT DATUM LEVELS ARE RELATED TO
* MELBOURNE WATER BENCH MARK No. 370 RL. 2.415 AT THE

SO PRSP SN

-

BOUNDARIES SHOWN BY THICK CONTINUOUS <1  iNTERSECTIO AND COLLINS STREETS. {3]-5- L
2] LINES ARE OEFINED BY BUILDINGS. | e O OF auEEN A REETS. (31-5-93 &
" ’ . N . . ” * .
THE WALLS DEFINING THE LOTS ARE CONTAINED
IN COMMON PROPERTY NO.1 .
Sucvey ’nu«m 19/t basad o0 mevey. )
This stevay har boen csonectad fo purmanent pars Nads)
. I Procidlned Sutver Are o, ‘
I i Easemant Information R LTO use only
© I Legund £ - Encuptaring Easemant o Congiiten tn Coown Grant i The Natue of an Ensement. o
. A - Appurtenant Eagasient R = Eocabering Eqwoant Bond, ' .
—— —— — : Statement of Compliances
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K ‘ BN ’ Date 23/ 12 /a5
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PS336302K

FOR CURRENT BODY CORPORATE DETAILS
SEE BODY CORPORATE SEARCH REPORT

Sheet 7
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PS336302K

FOR CURRENT BODY CORPORATE DETAILS
SEE BODY CORPORATE SEARCH REPORT

Sheet 8
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ANNEXURE "B"- LETTER TO CBUS

STRATA- TITLE - LAWYERS

27 September 2019

Cbus Property

Level 7

550 Bourke Street

Melbourne VIC 300

Attention: The Project Manager

Sent via email: reception@cbusproperty.com.au

COPY TO:

Red Spice Road Pty Ltd

27 McKillop Street

Melbourne VIC 3000

Attention: The Directors

Sent vig; info@redspiceroad.com

42

392 - 396 LITTLE COLLINS STREET, MELBOURNE (PS336302K) — AND- 21-27

MCKILLOP STREET, MELBOURNE (TP861285N) | RED SPICE ROAD PTY LTD.

Lact for the Owners Corporation of the building located at 392-396 Little Collins Street,
Melbourne, also known as Fairfax House (“PS 336302K”) and I write to you in your

capacity as the proprietor of the premises located at 21-27 McKillop Street, Melbourne

(“TP 861285N").

I'am instructed that Red Spice Road Pty Ltd (ACN 126 393 182) is the tenant operating

in the premises TP 861285N, and that it is about to vacate your premises.

Since its operation Red Spice Road Pty Ltd has, without my client’s consent:

1. affixed and bolted a large metal gate onto the Northern boundary walls of my

client’s building so as to close off the access to McKillop Street from Penfold

Place.

2. attached a water pipe, rain head and an outlet part of a guttering system, directly

on the Northern boundary walls of my client’s building.

Hw

match their restaurant motif.

Liability limited by a scheme approved under professional standards legislation

SYDNEY Level 10, 46 Market Streel, Sydney NSW 2000 T: 02 9091 8068
MELBOURNE Level 2, 710 Colling Street, Dockiands VIC 3000 T: 03 9097 1618

www.stratatitlefawyers.com.au

attached creeper plants on the Northern boundary walls of my client’s building;
painted the Northern boundary walls of my client’s building in a red colour to
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The photographs enclosed with this letter show the current condition of the Northern

boundary walls of my client’s building.

The Encroachments and Damages to PS336302K:

By perforating my client’s building walls to allow all of the abovementioned structures
to be affixed, my client’s land has been trespassed and damaged.

By painting the walls of a colour that detracts from the outward appearance of the
building, my client’s property has been effectively damaged with a potential

repercussion on its market value.

The trespass by the objects installed by perforating my client’s building’s walls,
without my client’s consent, is an intentional and direct interference with my client’s
exclusive possession of the its land which has been carried out in absence of lawful
justification! (such as an easement, a licence, an agreement etc.).

The continuation of an object’s presence on my client’s land is a continuing trespass

giving rise to a new cause of action arising from day to day.2

At law, the physical damage to property is intended as always unreasonable and
therefore actionable in private nuisance as a form of strict liability.?

As a result, my client can seek that the Magistrate’s Court grants a mandatory
injunction to require the removal of the encroachment and award damages, including

damages for a continuing trespass.

Breaches of the Section 173 Agreement:
On the southern boundaries of TP861285N, adjacent to the Northern boundaries of
PS336302K there is the “Pedestrian Link” between McKillop Street and PenfoldPlace.

Such “Pedestrian Link” is part of your land and has been created by an
Agreement under section 173 of the Planning and Environment Act 1987 (the “Act”).
This agreement is attached to the Certificate of Title of TP 861285N (Dealing
AH4946075) and enclosed with this letter.

Clause 6.2 of the Section 173 Agreement states:
the Owner will, at its own cost and expense, keep and maintain the Pedestrian Link, including

structures above and below the Pedestrian Link, in_a good, safe and orderly state of condition

and repair to Council’s satisfaction (including, without limitation, undertaking any make
good, replacement or renewal necessary to maintain the Pedestrian Link in structurally

sound and safe condition and to Council’s satisfaction).

T New South Wales v Ibbet (2006) 81 ALJR
2 Konskier v B Goodman Ltd [1928] 1 KB 421
3 Harris v Carnegie’s Pty Ltd [1917] VLR 95,
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The presence of pipe works, creeper plants, and non-matching colour paint on my
client’s building’s walls facing the Pedestrian Link does not ensure a good and orderly

state.

Clause 6.3 of the Section 173 Agreement states:
The Pedestrian Link will be open and accessible to the public daily during the hours of 6.30AM
to 9.00PM.

Clause 6.9 of the Section 173 Agreement states:

the Owner will ensure that no obstructions are placed, left or erected within or on Pendolf Place

Land so as to prevent or diminish emergency service access to the Land, the Pendolf Place Land
and the Adjoining Property.

Upon the vacancy of the premises by Red Spice Road, the gate which will be closed
within the hours when access must be granted. Moreover, the creeper plants are

obstructing the passage during such hours.

A contravention of a planning scheme, permit or agreement under section 173 of the
Actis an offence pursuant to section 126(1) of the Act carrying fines up to 1200 penalty
units.

I am unaware of the conditions of the lease between Cbus Property and Red Spice
Road Pty Ltd, but in line with the governing legislation, a lease agreement usually
includes clauses for the reinstatement of the original condition of the premises. My
client fears that upon the imminent vacation of the premises by Red Spice Road, the
original condition of my client’s building’s walls will not be reinstated.

As the matter stands, my client hereby requests that Cbus Property ensures that:

1. the pipe works, the creeper plants and the gate be removed from my client’s
building’s walls; and

2.  paints my client’s building walls adjacent to your land to its original colour,
or where not possible to a colour which is in keeping with the outward

appearance of the building.

Shall my client’s request not be addressed and an undertaking to the above effect not
be provided within 14 days of the date of this letter, I am instructed to take the

necessary legal steps to protect my client’ rights.




Yours faithfully,

#7 £l
4, //,/" _

Tom Bacon
CEO & Principal Lawyer
tom@stratatitlelawyers.com.au
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Ciro Figaro

Associate Lawyer
ciro@stratatitlelawyers.com.au




ANNEXURE "C" - LETTER TO COLLIERS INT. 46

STRATA = TNTLE - LAWYERS

1 December 2017

Colliers International
Mr. Matthew Stagg
Director

Melbourne City Sales

Sent by email: Matthew.Stagg@colliers.com

392 - 396 LITTLE COLLINS STREET, MELBOURNE | FAIRFAX HOUSE
EASEMENT FOR LIGHT AND AIR

We act for the Owners Corporation at 392-396 Little Collins Street, Melbourne. We
have been instructed to write to you regarding the sale of the large development site
at Queen Street, Melbourne.

We understand that Colliers International are the agents acting to sell the site to
developers and that there are three properties, to be sold in one line, comprising 2551
square meters.

Please be advised that my client has an easement registered for light and air rights,
which adjoins with the development site. We enclose my client’s Plan of Subdivision
which denotes that easement as Al. The size of the easement is 15.46 meters long by
3.45 meters wide.

Please ensure that any prospective developer is aware of the easement. The easement
must be protected from intrusion or development. Please provide a copy of this letter
and the Plan of Subdivision to any prospective purchaser.

Please contact our Firm if you have any questions in relation to the above information.

Yours faithfully,

Sl

Tom Bacon
CEO & Principal Lawyer
tom@stratatitlelawyers.com.au

Liability limited by a scheme approved under professional standards fegistation
SYDNEY Level 10, 46 Market Street, Sydnay NSW 2000 T: 02 9091 8068
MELBOURNE Level 2, 740-Collins Street, Docklands VIC 3000 T: 03 9097 1618
www . stratatitielawyers.com.au




Ce. Melbourne City Council
planning@melbourne.vic.gov.au
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ANNEXURE "C"- LETTER TO DELWP 48

STRATA- TTLE~ LAWYERS

6 December 2017

Department of Environment, Land, Water & Planning
PO Box 500
East Melbourne VIC 8002

Sent by email: planning.info@delwp.vic.gov.au

392 - 396 LITTLE COLLINS STREET, MELBOURNE | FAIRFAX HOUSE
EASEMENT FOR LIGHT AND AIR | DEVELOPMENT OF 148-156 QUEEN
STREET MELBOURNE | 2012/002933

We act for the Owners Corporation at 392-396 Little Collins Street, Melbourne. We
have been instructed to write to you regarding the sale of the large development site
at 148-156 Queen Street, Melbourne and its possible effect on my client’s easement for
light and air.

We enclose our letter dated 1 December 2017, addressed to Estate Agents, Colliers
International. We cc’d that letter to the Melbourne City Council. The Melbourne City
Council have saved our correspondence on their database for future reference.
However, they have also suggested that we forward the letter to the attention of your
Department. I understand there is an existing reference number with your Department
in relation to that site, which is 2012/002933.

Please note the enclosed letter and include it on your file, for reference in the case that
your Department are involved in any Development of the site. It is important to my
client that their easement for light and air, which adjoins that site, is protected.

Please contact our Firm if you require any further information.

Yours faithfully,

b

Tom Bacon
CEO & Principal Lawyer
tom@stratatitlelawyers.com.au

Liability limited by a scheme approved under professional standards legistation
SYDNEY Level 10, 46 Markel Street, Sydney NSW 2000 T: 02 9091 8068
MELBOURNE Level 2, 710 Colins Street, Docklands VIG 3000 T: 03 9097 1618
www,stratatitlelawyers,.com.au
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ANNEXURE "C"- LETTER TO CBUS

] a

STRATA~ TITLE - LAWYERS

25 February 2019

Cbus Property
Level 7

550 Bourke Street
Melbourne VIC 300

Attention: The Project Manager

Sent via email: reception@cbusproperty.com.au

392 - 396 LITTLE COLLINS STREET, MELBOURNE | FAIRFAX HOUSE | PLAN
OF SUBDIVISION 336302K
EASEMENT FOR LIGHT AND AIR

DEVELOPMENT OF 148-156 QUEEN STREET MELBOURNE
DEVELOPMENT APPLICATION NO. 2012/002933

We act for the Owners Corporation at 392-396 Little Collins Street, Melbourne. We
have been instructed to write to you regarding the recent acquisition of the large
development site at 148-156 Queen Street, Melbourne.

In late 2017, we wrote the following two letters in respect of an easement for light and
air benefitting our client’s land:

1. Letter to Colliers International dated 1 December 2017; and
2, Letter to the Department of Environment, Land, Water & Planning dated 6
December 2017.

Both letters are attached for your reference.

As noted in our abovementioned letter to Colliers International, our client has an
easement registered for light and air rights, which adjoins with the development site.

We further attach:

1. our dlient’s Plan of Subdivision which denotes the easement as A-1. The size of

the easement is 15.46 meters long by 3.45 meters wide.

Liability limited by a scheme approved under professional standards legisiation
SYDNEY Levet 10, 46 Market Street, Sydnay NSW 2000 T: (2 9091 8068
MELBOURNE Level 2, 710-Collins Street, Docklands VIC 3000 T: 039097 1618
www.sfratatitfelawyers.com.au
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2. The Deed of Easement, which was registered on 11 March 1913, and states that:

"[the land is transferred] together with the access of light and air as at present
enjoyed in connection with the said premises at all times hereafter in over and
upon the piece of land colored yellow on the said map... [emphasis added]"

Again, as noted in our letter to Colliers International, our client’'s easement must be
protected from intrusion or development. The effect of this is that no shadowing or
shading of our client’s building can occur.

Please confirm that our client’s rights shall be observed and protected as part of any

redevelopment planned by you or your joint venture partners.

A copy of this letter and its attachments shall be provided to the Department of
Environment, Land, Water & Planning.

If necessary, our client shall take the necessary legal steps to protect its rights, which

we note have been in existence for over 100 years.

Yours faithfully,

%&w AT
Tom Bacon Hayley Sutherland
CEO & Principal Lawyer Lawyer

tom@stratatitlelawvers.com.au hayleyvwstratatitlelawyers.com.au
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STRATA~ TITLE~ LAWYERS

1 December 2017

Colliers International
Mr. Matthew Stagg
Director

Melbourne City Sales

Sent by email: Matthew.Stagg@colliers.com

392 -396 LITTLE COLLINS STREET, MELBOURNE | FAIRFAX HOUSE
EASEMENT FOR LIGHT AND AIR

We act for the Owners Corporation at 392-396 Little Collins Street, Melbourne.
We have been instructed to write to you regarding the sale of the large development
site at Queen Street, Melbourne.

We understand that Colliers International are the agents acting to sell the site
to developers and that there are three properties, to be sold in one line, comprising
2551 square meters.

Please be advised that my client has an easement registered for light and air
rights, which adjoins with the development site. We enclose my client’s Plan of
Subdivision which denotes that easement as Al. The size of the easement is 15.46
meters long by 3.45 meters wide.

Please ensure that any prospective developer is aware of the easement. The easement
must be protected from intrusion or development. Please provide a copy of this
letter and the Plan of Subdivision to any prospective purchaser.

Please contact our Firm if you have any questions in relation to the above
information.

Yours faithfully,

Tom Bacon
CEO & Principal Lawyer
tom@stratatitlelawyers.com.au

Liability limited by a scheme approved under professional standards legislation
SYDNEY Level 10, 46 Market Street, Sydney NSW 2000 T: 029091 8068
MELBOURNE Level 2, 710 Coliins Street, Docklands VIC 3000 T: 039097 1618
www,stratatitielawyers.com.au




Cc. Melbourne City Council
planning@melbourne.vic.gov.au
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STRATA« TITLE - LAWYERS

6 December 2017

Department of Environment, Land, Water & Planning
PO Box 500
East Melbourne VIC 8002

Sent by email: planning.info@delwp.vic.gov.au

392 - 396 LITTLE COLLINS STREET, MELBOURNE | FAIRFAX HOUSE
EASEMENT FOR LIGHT AND AIR [ DEVELOPMENT OF 148-156 QUEEN
STREET MELBOURNE | 2012/002933

We act for the Owners Corporation at 392-396 Little Collins Street, Melbourne. We
have been instructed to write to you regarding the sale of the large development site
at 148-156 Queen Street, Melbourne and its possible effect on my client’s easement for
light and air.

We enclose our letter dated 1 December 2017, addressed to Estate Agents, Colliers
International. We cc’d that letter to the Melbourne City Council. The Melbourne City
Council have saved our correspondence on their database for future reference.
However, they have also suggested that we forward the letter to the attention of your
Department. I understand there is an existing reference number with your Department
in relation to that site, which is 2012/002933.

Please note the enclosed letter and include it on your file, for reference in the case that
your Department are involved in any Development of the site. It is important to my
client that their easement for light and air, which adjoins that site, is protected.

Please contact our Firm if you require any further information.

Yours faithfully,

Tolir-

Tom Bacon
CEO & Principal Lawyer
tom@stratatitlelawyers.com.au

Liabiiity limited by a scheme approved under professional standards legisiation
SYDNEY Leval 10, 46 Marke! Street, Sydney NSW 2000 T: 02 9021 8068
MELBOURNE Level 2, 716 Collins Street, Docklands VIC 3000 T:03 9097 1618
www,stratatitlelawyers.com.au
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FOR CURRENT BODY CORPORATE DETAILS
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ANNEXURE "C"- LETTER to DELWP g8

.11

STRATA~ TTTLE - LAWYERS

25 February 2019

The Hon Richard Wynne MP

Department of Environment, Land, Water & Planning
PO Box 500

East Melbourne VIC 8002

Sent by email: planning.info@delwp.vic.gov.au;
richard.wvnne@parliament.vic.gov.au

Dear Sir,

392 - 396 LITTLE COLLINS STREET, MELBOURNE | FAIRFAX HOUSE | PLAN
OF SUBDIVISION 336302K
EASEMENT FOR LIGHT AND AIR

DEVELOPMENT OF 148-156 QUEEN STREET MELBOURNE
DEVELOPMENT APPLICATION NO. 2012/002933

We act for the Owners Corporation at 392-396 Little Collins Street, Melbourne.

We refer to our letter to your department of 6 December 2017 regarding the sale of the
large development site at 148-156 Queen Street, Melbourne ( “Development Site”) and
its possible effect on our client’s easement for light and air. A copy of the letter is
attached for your reference.

We also attach:

1. our client’s Plan of Subdivision which denotes the easement as A-1. The size of
the easement is 15.46 meters long by 3.45 meters wide.

2. The Deed of Easement, which was registered on 11 March 1913, and states that:

‘[the land is transferred] together with the access of light and air as at present
enjoyed in connection with the said premises at all times hereafter in over and
upon the piece of land colored yellow on the said map..."

Liabkility limited by a scheme approved under professional standards legisiation
SYDHEY Lovel 1 48 Market Street. Sydaey NSW 2000 T 02 8091 BOGR
MELBOURNE | avel 2 74 Colls Stieel, Docklands VIC 30060 T 03 8097 1616

www stratalittelawyers.com.au



69

Note that the words “as at present enjoyed” are to be read as at the date of

registration of the easement, being 11 March 2013.

Following media reports of the purchase of the development site by Cbus Property,

we have again been instructed to write to you re this issue.

We further attach our letter dated 25 February 2019, addressed to Cbus Property.
Please take careful note of this letter as it is important to our client that their easement

for light and air, which adjoins that site, is protected, and that no shading of our client’s

building shall occur.

As our client’s land will be directly affected by any building approval, you are obliged

to notify us and allow for our client’s participation in the development process in of

respect of any application or approval in respect of the Development Site.

Please contact our Firm if you require any further information.

Yours faithfully,

Tom Bacon
CEO & Principal Lawyer
tom@stratatitlelawvers.com.au

AL A oD

Hayley Sutherland
Lawyer

havlev@stratatitlelawyers.com.au
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STRATA ~ TITLE - LAWYERS

1 December 2017

Colliers International
Mr. Matthew Stagg
Director

Melbourne City Sales

Sent by email: Matthew.Stagg@colliers.com

392 - 396 LITTLE COLLINS STREET, MELBOURNE | FAIRFAX HOUSE
EASEMENT FOR LIGHT AND AIR

We act for the Owners Corporation at 392-396 Little Collins Street, Melbourne.
We have been instructed to write to you regarding the sale of the large development
site at Queen Street, Melbourne.

We understand that Colliers International are the agents acting to sell the
site to developers and that there are three properties, to be sold in one line,
comprising 2551 square meters.

Please be advised that my client has an easement registered for light and air
rights, which adjoins with the development site. We enclose my client’s Plan of
Subdivision which denotes that easement as Al. The size of the easement is
15.46 meters long by 3.45 meters wide.

Please ensure that any prospective developer is aware of the easement. The easement

must be protected from intrusion or development. Please provide a copy of
this letter and the Plan of Subdivision to any prospective purchaser.

Please contact our Firm if you have any questions in relation to the above information.

Yours faithfully,

Tom Bacon
CEO & Principal Lawyer
tom@stratatitlelawyers.com.au

Liability limited by a scheme approved under professional standards legisiation
SYDNEY Level 10, 46 Market Street, Sydney NSW 2000 T: 62 9091 8068
MELBOURNE {evel 2 710 Colling Street, Dackiands VIG 3000 T: 03 9097 1618
www,stratatitlelawyers,com.au



Cc. Melbourne City Council
planning@melbourne.vic.gov.au
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STRATA- TTLE- LAWYERS

6 December 2017

Department of Environment, Land, Water & Planning
PO Box 500
East Melbourne VIC 8002

Sent by email: planning.info@delwp.vic.gov.au

392 - 396 LITTLE COLLINS STREET, MELBOURNE | FAIRFAX HOUSE
EASEMENT FOR LIGHT AND AIR | DEVELOPMENT OF 148-156 QUEEN
STREET MELBOURNE | 2012/002933

We act for the Owners Corporation at 392-396 Little Collins Street, Melbourne. We
have been instructed to write to you regarding the sale of the large development site
at 148-156 Queen Street, Melbourne and its possible effect on my client’s easement for
light and air.

We enclose our letter dated 1 December 2017, addressed to Estate Agents, Colliers
International. We cc’d that letter to the Melbourne City Council. The Melbourne City
Council have saved our correspondence on their database for future reference.
However, they have also suggested that we forward the letter to the attention of your
Department. I understand there is an existing reference number with your Department
in relation to that site, which is 2012/002933.

Please note the enclosed letter and include it on your file, for reference in the case that
your Department are involved in any Development of the site. It is important to my
client that their easement for light and air, which adjoins that site, is protected.

Please contact our Firm if you require any further information.

Yours faithfully,

Tom Bacon
CEO & Principal Lawyer
tom@stratatitlelawyers.com.au

Liability iimited by a scheme approved under professional standards legisiation
SYDNEY Level 10,46 Market Street, Sydney NSW 2000 T:02 9091 8068
MELBOURNE  Level 2, 710 Calling Street, Dockiands VIC 3000 T: 039087 1618
www.stratatitlelawyers.com.au
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FOR CURRENT BODY CORPORATE DETAILS
SEE BODY CORPORATE SEARCH REPORT
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STRATA « TITLE - LAVIYERS

-

25 February 2019

Cbus Property
Level 7

550 Bourke Street
Melbourne VIC 300

Attention: The Project Manager

Sent via email: reception@cbusproperty.com.au

392 - 396 LITTLE COLLINS STREET, MELBOURNE | FAIRFAX HOUSE | PLAN
OF SUBDIVISION 336302K
EASEMENT FOR LIGHT AND AIR

DEVELOPMENT OF 148-156 QUEEN STREET MELBOURNE
DEVELOPMENT APPLICATION NO. 2012/002933

We act for the Owners Corporation at 392-396 Little Collins Street, Melbourne. We
have been instructed to write to you regarding the recent acquisition of the large
development site at 148-156 Queen Street, Melbourne.

In late 2017, we wrote the following two letters in respect of an easement for light and
air benefitting our client’s land:

1. Letter to Colliers International dated 1 December 2017; and
2. Letter to the Department of Environment, Land, Water & Planning dated 6
December 2017.

Both letters are attached for your reference.

As noted in our abovementioned letter to Colliers International, our client has an
easement registered for light and air rights, which adjoins with the development site.

We further attach:

1. our client’s Plan of Subdivision which denotes the easement as A-1. The size of
the easement is 15.46 meters long by 3.45 meters wide.

Liability limited by ascheme approved under professional standards legisiation
SYDNEY Level 10, 46 Market Street, Sydnoy NSW 2000 T: 02 3091 8068
MELBOURNE Level Z, 710 Coliins Street, Docklands VIG 3000 T: 039087 1618
www.stratatitielawyers.com.au
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2. The Deed of Easement, which was registered on 11 March 1913, and states that:

"[the land is transferred] together with the access of light and air as at present
enjoyed in connection with the said premises at all times hereafter in over and
upon the piece of land colored yellow on the said map... [emphasis added]"

Again, as noted in our letter to Colliers International, our client’s easement must be
protected from intrusion or development. The effect of this is that no shadowing or

shading of our client’s building can occur.

Please confirm that our client’s rights shall be observed and protected as part of any

redevelopment planned by you or your joint venture partners.

A copy of this letter and its attachments shall be provided to the Department of
Environment, Land, Water & Planning.

If necessary, our client shall take the necessary legal steps to protect its rights, which

we note have been in existence for over 100 years.

Yours faithfully,

éﬂ” L, Sl oD

Tom Bacon Hayley Sutherland
CEO & Principal Lawyer Lawyer

tom@stratatitlelawvers.com.au havlev@stratatitlelawvers.com.au




Privacy | have read and acknowledge how Council will use and disclose my personal information.
acknowledgement;
Name: * Catherine Barber

Email address: * pilligascrub@gmail.com

Please indicate Future Melbourne Committee meeting
which meeting

you would like to

make a

submission to by

selecting the

appropriate

button: *

Date of meeting: * Tuesday 15 October 2019

Agenda item title: 6.4 TPM-2019-1

Please write your submission in the space provided below and submit by no later than 10am on the day of the
scheduled meeting. We encourage you to make your submission as early as possible.

I make this submission on behalf of the 31 individual apartment owners at 392 Little Collins Street (Fairfax House), We
have 12 owner occupiers in residence, 14 owners whose apartments are rented out, and 5 owners who run short-term

rentals. We have an active and engaged Owners Corporation. We are not in any way a ‘guest house’.

Our building flanks the entire Eastern side of Penfold Place, and this laneway is designated as the back-of-house
thoroughfare for the development under consideration. 56 of our apartment windows overlook this lane. At ground
level, 5 studio apartments with a single window each, currently suffer the presence of a row of restaurant garbage bins
positioned below their only source of ventilation and natural light. In addition, the 2-3 loading zone spaces located in

the lane are much in demand, but often occupied by garbage bins.



We believe the lane is barely sufficient to service current needs, let alone the large truck movements that will attach to
such a massive development.

Can the Queen Street car park entry be considered as an alternative entry point for service vehicles.

The back of Fairfax House will share a border with the completed development (the southern interface). We have

previously approached CBUS/URBIS to:discuss our dnfﬂcultres with the desrgn of this area proposmg that we meet to

dlscuss the possxblhty of a ‘buffer zone runnmg from Penfold Place through to McKIIIop Street The re

loss: of ﬂoor space would render the Health and Wellness Centre unvrab|e, and mterfere wrth the oper,

proposed Ioadmg dock

We foresee prbblems with:this load,ing;dock. According to current plans the Ioading d‘ock entry portal:;:ab'nts theNorth

inté'rface .

= th’e oppd, unity to‘int‘rodu“c‘e a gre n walkway,'at ground Ievel

- grateful and contented workers and resrdents
Thank you for your consideration

Catherine Barber
Committee Member

Owners Corporation PS 336302K

Please indicate Yes
whether you
would like to

address the Future




Melbourne
Committee or the
Submissions
(Section 223)
Committee in
support of your

submission:

(No opportunity is
provided for
submitters to be
heard at Council

meetings.) *



Privacy acknowledgement: * I have read and acknowledge how Council will use and disclose my

personal information.

Name: * Sonia AUDINO

Email address: * soniaaudino@mail.com

Please indicate which meeting you would like Future Melbourne Committee meeting
to make a submission to by selecting the

appropriate button: *
Date of meeting: * Tuesday 15 October 2019

Agenda item title; * Ministerial Planning Referral: TPMR-2019-1 423 Bourke Street, 140
Queen Street, 150 Queen Street and 21-27 McKillop

=

Alternatively you may attach your written

submission by uploading your file here: submission_future_melbourne_planning_permit_application.pdf 83.83 kg
+ PDF
Please indicate whether you would like to Yes

address the Future Melbourne Committee or
the Submissions (Section 223) Committee in

support of your submission:

(Mo opportunity is provided for submitters to

be heard at Council meetings.) *



Submission Future Melbourne Committee 15 October 2019
Planning Permit Application: TPM-2019-1, 423 Bourke Street,
140 Queen Street, 150 Queen Street and 21-27 McKillop Street,
Melbourne

This submission is being made on behalf of the Owners Corporation 336302K of 392
Lt Collins St, Melbourne which as an adjacent building will be directly impacted by
this development proposal.

We have reviewed the plans and the proposed modifications by the Future of
Melbourne Committee. We feel that there is a very serious omission regarding the
contractual obligations that CBUS has to the council to maintain a pedestrian access
way between McKillop Street and Penfold Place.

Such “Pedestrian Link” is part of your land and has been created by an Agreement
under section 173 of the Planning and Environment Act 1987 (the “Act”). This
agreement is the Certificate of Title of TP 861285N (Dealing AH494607S).

While lawyers Strata Title Lawyers are writing to your Committee about legal aspects
of this matter, we would like to provide evidence to the committee of the importance
of maintaining a pedestrian link as part of any future development on this site.

Incompatibility with City of Melbourne’s walking plan

Firstly, we would note that the City of Melbourne has a WALKING PLAN 2014—17
which designed to promote an enjoyable and safe walking environment for residents,
workers and visitors. We note that the Future Melbourne Committee endorsed this
plan on 18 November 2014. A key feature of this plan is to “accommodate increasing
amounts of walking in Melbourne”. We would argue that the removal of an existing
right of pedestrian access (that results from contractual obligations to the Council)
between McKillop Street and Penfold Place is incompatible with the WALKING PLAN
2014-17.

Safety of the residents and workers in the CDB

Melbourne CBD has been subject to several major terrorist and civil incidents
involving multiple injuries and fatalities (including on last year on Bourke St, a few
hundred metres from our building). In addition, there have been recent fires in both
our building (i.e. in Feb 2019) and in surrounding buildings which have involved full
evacuation in some case of several buildings in the vicinity.

When similar incidences occur in future, it may be critical for pedestrians to egress or
emergency workers to access Lt Collins St, or Bourke St via this pedestrian access
route. This is particularly important at the moment give the ongoing construction in




city which often means that major streets are blocked by construction and so
pedestrian only access routes may sometime be the fastest way to access parts of
the city. Further we feel that pedestrian access should be maintained for the duration
of construction of the new building.

We note that that Clause 6.9 of the Section 173 agreement states: “the Owner will
ensure that no obstructions are placed, left or erected within or on Penfold Place
Land so as to prevent or diminish emergency service access to the Land, the
Penfold Place Land and the Adjoining Property”.

Potential impact of removal pedestrian link on the safety and amenity of proposed
new development

While the development application contains a reference to contractual obligations to
the council under its Section 173 agreement (see p. 62) there is no discussion or
analysis of how these have been taken into account in the development proposal.

While the proposal indicates that the current design is “pedestrian orientated” e.g.
“McKillop Streets have been designed so that they are attractive and pedestrian
oriented frontages.”(p. 89) there is no discussion of how the removal of a pedestrian
link would impact on such a “pedestrian orientated” building.

Further, we note that there have been several recent fires in tall buildings in
Melbourne CBD (eg. due poor construction and cladding). So again, it is extremely
surprising that the development proposal contains no evidence from the emergency
services of how the remove of pedestrian link would impact on the safety e.g.
evacuation, or impede access for fire-fighting and rescue.

The potential for other contractual obligations that relate to the current proposal

Finally, we must express our concern that the failure of CBUS to directly address it's
contractual obligations to provide a pedestrian access link, may indicate that it has
neglected to fully establish its contractual obligations regarding other Restrictive
Covenants.

In these circumstances we feel that the Future Melbourne Committee needs to defer
consideration of this proposal until CBUS can explain why information regarding the
loss of the pedestrian link was not made available to the Committee. Further it needs
to develop the proposal further to ensure it is compliant with all relevant covenant for
the amenity and safety of residents, workers and visitors to the Melbourne CBD.

Ms Sonia Audino

Chair

On Behalf of the Owners Committee 336302K
392 Lt Collins St, Melbourne






Privacy I have read and acknowledge how Council will use and disclose my personal information.

acknowledgement:

Name: * Heather Wellington

Email address: * hpa®internode.on.net

Please indicate Future Melbourne Committee meeting
which meeting

you would like to

make a

submission to by

selecting the

appropriate

button: *

Date of meeting: * Tuesday 15 October 2019

Agenda item title: Ensuring safety of children at places of worship

*

Please write your submission in the space provided below and submit by no later than 10am on the day of the

scheduled meeting. We encourage you to make your submission as early as possible.

Dear Councillors. | am one of your ratepayers. | expect you to use my rates well to improve infrastructure and services
that are the business of local government. State government is responsible for enforcing state law. | abhor child abuse
and strongly support mandatory reporting but compliance is an issue for the state, not MCC. Please do your job well
and use my resources for the purposes for which they are collected. That does not extend to broad social commentary
or enforcement of compliance with child protection laws, for which the state has both capability and responsibility. Not
does it extend to declarations of emergencies, climate or otherwise. | feel the community is losing patience with
councillors who ignore the scope of their roles and use their positions as platforms for all sorts of issues that are not
the business of local government. That diminishes all the good work councils do within the scope of their

responsibilities. Thank you Heather Wellington MCC ratepayer, councillor Surf Coast Shire)



Please indicate No
whether you

would like to

address the Future
Melbourne

Committee or the
Submissions

(Section 223)
Committee in

support of your

submission:

(No opportunity is
provided for
submitters to be
heard at Council

meetings.) *
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Mr Gilley

I'm a believer in the catholic faith and traditions.

Please reconsider your motives for placing this type of sign on our holy place of worship which | take my children to

every week. The sentiment is that | am putting my beautiful children in danger.

My son attends a Catholic school with a church on the grounds. How would the children, teachers and parents feel

about this sign? Do you think it will be met with acceptance and smiles that someone really cares and is trying to



protect them?

Don’t condemn us for our beliefs and sacraments. We don’t need you to warn us. We know why we attend church and
we feel comfortable about walking through those doors. | can tell you now not one church-goer will be happy to see a

sign like this.

lf you want to place a sngn on the Cathohc Church you wrll have to place a 5|gn on every smgle bwldmg that does

mandate reportmg of Chl|d abuse otherwrse your gesture is merely anti= Cathohc -

Maybe one-day you will have to attend a baptlsm confrrmat:on or first holy communion of a famlly member ata

Cathohc Church: Would you proudly stand in front the proposed sign-with the newly bIessed baby or ch‘lld?

Regards

 Briony Russell




h ————

Privacy acknowledgement: * I have read and acknowledge how Council will use and disclose my
personal information.

Name: * Jacinta Bright

Email address: * jacintabright2@gmail.com

Please indicate which meeting you would like Future Melbourne Committee meeting

to make a submission to by selecting the

appropriate button: *

Date of meeting: * Tuesday 15 October 2019

Agenda item title: * Agenda Item 7.1 Notice of Motion, Councillor Nicolas Frances Gilley,

Ensuring safety of children at places of worship in our municipality

Shal

to_the_members_of_the_future_melbourne_committee.docx

Alternatively you may attach your written

submission by uploading your file here:
17.08 KB - DOCX

Please indicate whether you would like to No
address the Future Melbourne Committee or
the Submissions (Section 223) Committee in

support of your submission:

(Mo opportunity is provided for submitters to
be heard at Council meetings.) *




To the members of the Future Melbourne Committee,

My name is Jacinta Bright and | am a Pastoral Associate in a Catholic parish in Greensborough.
However, | write to you here, as a Catholic, who is deeply ashamed by what has emerged in relation
to sexual abuse in connection with our Church. I state my professional position because this position
informs me of the steps taken to make our churches and other entities safe for children and gives
me a very clear view of the damage you would wreak upon the Catholic community of Melbourne
and its wider environs, should you go ahead with Cr Frances Gilley’s proposal.

I understand that the proposal is aimed at the Catholic Church, because of the Church’s stance on
the seal of confession. I am not addressing the seal of confession in this submission, but | question
the reasonableness of the Councillor’s proposal and suggest that if this proposal is carried out, the
Melbourne City Council and any other Councils who take this up, would be demonising the Catholic
Church. We already have enough hate speech in the world as it is and we see how this fragments
society. In saying this | do not back away from the significant damage the Church has brought upon
society and the resulting damage it has caused to our own credibility. | am asking, here, that the
Melbourne City Council seriously considers the ramifications to Catholics in Melbourne, of any action
it decides to take and that you remember your responsibility to create and nurture social cohesion.

Firstly, | would like to address what | see as an unreasonable argument in support of Cr Frances
Gilley's proposal; which suggests the danger located in a specific location; a church building. Should
someone come to confess child sexual abuse, they are confessing an act that has been committed
retrospectively; it is not confessed whilst they are in the midst of, or about to commit this heinous
act. If the Council was to erect such signs in front of church buildings, you would be suggesting there
is a risk that predators are inside.

You would know, or should know, that strong preventative measures have been taken in the
Catholic Church to guard against sexual abuse occurring, not only as a reaction to revelations in the
Royal Commission, but because we want to protect children and vulnerable adults because of who
we are called to be, as Christians. Every person who is actively engaged in the Church, is to have a
WWC Check and also Police Checks in some cases. Our Professional Standards Unit has developed
policies and protocols that meet and often surpass the National Standards. This makes Catholic
churches as safe as the Melbourne City Council offices.

In approving this proposal you would be creating fear and stoking suspicion. Do you realise what it’s
like for every good priest to be considered with contempt because of what others have done? Do
you know what it’s like to be the butt of jokes, seen as gullible; to be metaphorically spat upon and
to be hated? Do you realise what it is like for all the Catholics who want so much for our Church to
be all we proclaim - how ashamed we are of what has happened - and how we are working
incredibly hard to bring about a better, more healthy and whole Church? | am talking about us;
Catholics, who are members of our Australian society and who are also hurting because we feel
deeply what has happened to innocent children who have been sexually abused by Church
personnel.

Rather than Cr Frances Gilley making misleading claims, if Council wants to address the issue of the
confessional seal, do so professionally. Rather than attacking, speak directly and respectfully, with
the hierarchy of the Church. Having said that, as you would know, the Melbourne Catholic Church is
not able to make those changes on its own. Church teaching on the matter is decided in Rome. This
limitation of the Melbourne Church is known, which further makes me wonder why you would be
trying to place us in a corner, when there is no way out... unless this is about trying to bring down
the Catholic Church, in which case the motives should be brought out into the light. I am not saying



the seal cannot be changed. | don’t know if it can, but don’t perpetrate violence yourselves in trying
to bring about change.

Demonising, or contributing to the demonization of ordinary Catholics, would be a destructive act
towards our Catholic community, and it would contribute to furthering hatred within our society. A
decision to erect such signs would have a polarising effect in Melbourne when you, like any council,
have a responsibility to build cohesion.

I am deeply distressed at the prospect of such an initiative and | will not be alone if this goes ahead.
Melbourne City Council should know now, if you don’t already know, that such a decision would be
destructive.

I reiterate that if the proposal comes from a position of trying to bring down the Catholic Church,
then you should realise that’s the case and let that be known to the people of Melbourne. The
purpose for an organisation’s actions, in any situation, should never emanate from a destructive
intention. | call upon you to act with integrity.

In my view if the Melbourne City Council accepts this motion, the erection of signs as proposed
would be religious vilification.

How will you support Catholics within the City of Melbourne?

Jacinta Bright
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I support Cr Gilley's motion. It is a legitimate use of Council resources and property. Ratepayers in the City of
Melbourne need to know that an institution has chosen to ignore mandatory reporting laws when deciding who and

how their children should be cared for.

Mandatory reporting laws intrude into a broad range of confidential and therapeutic relationships including doctor/
patient. There is no basis for the catholic church to argue that the relationship between priest and parishioner is so
much more important than that between a doctor and patient to merit it being used to protect people who have raped

children, among other heinous crimes.

Council is one of the only bodies with the ability to take meaningful action in this situation. The nature of the



offending, as the royal commission how so sadly shown us, is unlikely to come to light in the ordinary course. This
action by Council and consequent higher levels of vigilance by parents and caregivers is one of the only ways to reduce

the risk to children, given the attitude of parts of the catholic church.




