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Report to the Future Melbourne (Planning) Committee Agenda item 6.1

  
Planning Permit Application: TP-2018-872 
Reserve 113-115 Epsom Road & 8-32 Howlett Street, Kensington 

1 October 2019

  
Presenter: Evan Counsel, Acting Manager Planning and Building  

Purpose and background   

1. The purpose of this report is to advise the Future Melbourne Committee of an application for planning 
permit which seeks to change the status of land to reflect the as built conditions located at 8-32 
Howlett Street, Kensington and the adjoining Council Reserve at 113-115 Epsom Road, Kensington 
(refer to Attachment 2 – Locality Plan). 

2. The applicant is Reeds Consulting Pty Ltd on behalf of the Council. The owners are the Council and 
Owners Corporation 1 on PS428643U and others. The plans have been prepared by Paroissien Grant 
& Associates. 

3. The land is located within the General Residential Zone Schedule 1 and Public Park and Recreation 
Zone and is not affected by any overlays. 

4. It is proposed to remove the Reserve status from part of Reserve No. 4 on PS340235Y and Reserve 
No. 1 on PS347552X under provisions of Section 24A of the Subdivision Act 1988 and include part of 
common property No. 1 on PS428643U in the reserves (refer to Attachment 3 - Plans). 

5. A S173 Agreement is registered on the title to the property at 8-32 Howlett Street, Kensington. The 
agreement was put in place to manage several matters which arose as a part of the development 
approval process (refer to Attachment 4). 

6. Public notice of the application was undertaken, no objections have been received to date.  

Key issues 

7. The application seeks to regularise the ownership, status and use of the land as required by the S173 
agreement registered on title by realigning the Reserve and property boundaries to reflect the as-built 
use and development. 

8. The application is a predominantly an administrative process pursuant to Section 24A of the 
Subdivision Act 1988. 

Recommendation from management 

9. That the Future Melbourne Committee resolves that a Planning Permit be issued subject to the 
conditions set out in the delegate report (refer to Attachment 4). 
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Supporting Attachment 

  

Legal   

1. Pursuant to Clause 67, in accordance with Section 6(2)(ka) of the Planning and Environment Act 
1987, Class 3 applications are exempted from Section 96(1) and 96(2) of the Planning and 
Environment Act 1987. 

2. Pursuant to Clause 52.02, a permit is required before a person proceeds under Section 24A of the 
Subdivision Act 1988 to lodge a certified plan to remove a reservation from land set aside as a reserve 
on a certified and registered plan. 

Finance 

3. There are no direct financial issues arising from the recommendations contained within this report. 

Conflict of interest  

4. No member of Council staff, or other person engaged under a contract, involved in advising on or 
preparing this report has declared a direct or indirect interest in relation to the matter of the report. 

Health and Safety  

5. There are no direct health and safety issues arising from the recommendations contained within this 
report.  

Stakeholder consultation 

6. Pursuant to Clause 52.02 (Easements, Restrictions and Reserves) and Clause 67.02 (Notice 
Requirements) of the Melbourne Planning Scheme, this application is not exempt from public notice 
and review, the responsible authority must give notice to owners and occupiers of adjoining land, and 
the responsible authority must consider the interests of affected people.  

7. Notice of the proposal was given by ordinary mail to the owners and occupiers of surrounding 
properties. No objections or submissions were received. 

 
Relation to Council policy 

8. Relevant Council policies are discussed in the attached delegate report (refer to Attachment 4). 

Environmental sustainability 

9. Clause 22.19 Energy, Water and Waste Efficiency and Clause 22.23 Stormwater Management (Water 
Sensitive Urban Design) do not apply to this application. 

Attachment 1
Agenda item 6.1 

Future Melbourne Committee 
1 October 2019 
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Locality Plan

RESERVE 113‐115 EPSOM ROAD & 8‐32 HOWLETT STREET, KENSINGTON

Attachment 2
Agenda item 6.1 

Future Melbourne Committee
1 October 2019
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Council Name: Melbourne City Council

SPEAR Reference Number: S130930P

Digitally signed by: Marc Antonio Centofanti, Licensed 
Surveyor,
Surveyor's Plan Version (A),
15/10/2018, SPEAR Ref: S130930P
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Digitally signed by: Marc Antonio Centofanti, Licensed 
Surveyor,
Surveyor's Plan Version (A),
15/10/2018, SPEAR Ref: S130930P
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DELEGATE REPORT          

PLANNING PERMIT APPLICATION  
 

Application No: TP-2018-872 

Plan No: PS303463U 

Applicant  

Owner: 

Reeds Consulting Pty Ltd on behalf of City of 
Melbourne.  

The owners are City of Melbourne, Owners 
Corporation 1 on PS428643U and others. 

Address: Council Reserve 113-115 Epsom Road and 8-
32 Howlett Street, Kensington 

Proposal: Remove the Reserve status on the land to 
reflect the as built conditions 

‘Remove the Reserve status from part of 
Reserve No. 4 on PS340235Y and Reserve 
No. 1 on PS347552X under the provisions of 
Section 24A of the Subdivision Act 1988 and 
include part of common property No. 1 on 
PS428643U in the reserves in accordance with 
endorsed plans’. 

Date of Application: 15 October 2018 

 

1 SUBJECT SITE AND SURROUNDS 
The subject land includes a portion of the Council Reserve at 113-115 Epsom Road, 
Kensigton and portion of the property at 8-32 Howlett Street, Kensington.  

The reserve is located on the south side of Smithfield Road, west of the Smithfield Road and 
Epsom Road intersection. The reserve is, for the most part, linear in shape, has a 265 metre 
frontage to Smithfield Road and is approximately 5 meters deep. The total area of the 
reserve is 1,676.4m².  

The portion of reserve that forms part of the application (subject land) is north of 8-32 
Howlett Street. This section of the reserve is landscaped with tanbark, under storey 
vegetation and mature peppercorn and Moreton Bay fig trees.  

Abutting the reserve to the south is 8-32 Howlett Street. This site is significantly lower 
(approximately 3-4 metres) than the reserve and is currently developed with a four storey 
apartment building with forty five units and ground level parking. The development was built 
and subdivided in 2001.  

8-32 Howlett is not affected by any easements however is burdened by restrictive covenants 
that prohibit any building or structures being constructed on the land which do not comply 
with the Geotechnical Guidelines for Builders and the planting of any tree or shrub closer to 
the building than the distance specified in the Covenant. Given that the proposal is not an 
application for building and works or landscaping, it will not result in a breach of the 
registered restrictive covenant. 

Attachment 4
Agenda item 6.1 

Future Melbourne Committee 
1 October 2019 

Page 33 of 38



A registered S173 agreement (AB121379Q) also applies to 8-32 Howlett Street. The 
agreement was entered into between the then developer and Council to manage several 
matters that arose as a part of the development approval process. The current proposal 
seeks to regularise the ownership, status and use of the land as a Reserve by enforcing the 
requirements of the agreement. 

CoMPASS Locality Plan  

 

Subject land and Smithfield Road – September 2019 
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Subject land and Smithfield Road – September 2019 

 

 

Interface between 8-32 Howlett Street and the reserve – September 2019 

2 BACKGROUND AND HISTORY 

2.1 Planning Application History 

On the 12 July 1999 Council issued Lynch’s Bridge Development Plan Approval No. 
210/3/25 for the construction of 45 apartments on the land with associated infrastructure, car 
parking and landscaping works. 
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A S173 Agreement was entered into between the then developer and Council to manage 
several issues that arose as a part of the development approval process. The most 
significant of these, was that the works (namely retaining walls) which serve the property 
were partly constructed within the Council owned reserve and vice versa, the reserve 
constructed within Common Property.  

The following sections of the S173 Agreement are the most relevant to this planning 
application and require the following: 

 Clause 6: The section 24A and Section 32 plans are registered at the Land 
Registry (this includes obligating the body corporate of the multi-lot plan to 
provide all necessary consents to the lodging and registration of all documents 
pertinent to the section 24A and section 32 plans at Council and at Land 
Registry); 

 Clause 9: The Council agrees that:  

o Without limiting the foregoing, it shall provide its written consent to registration 
of the Section 24A Plan the Section 32 Plans promptly upon request by the 
Owner; and 

o It will vest (by transfer or otherwise) the Exchanged Land Part A in 
appropriate parts in the accordance with Section 32 Plan to the Body 
Corporate or abutting Lot owner in exchange for a transfer by the Owner, or 
the Body Corporate (as the case requires) of Exchanged Lane Part B. 

The agreement contains obligations to rectify the titles associated with the development. The 
City of Melbourne has been working with the current Owners Corporation to close out the 
agreement and has engaged a land surveying consultant to prepare a plan to accord with 
the requirements of the S173 agreement.  

It is noted that all other obligations of the S173 agreement, such as the carrying out of works 
associated with the reserve and body corporate land have been satisfied. 

3 PROPOSAL 
The application seeks approval to remove the Reserve status on land to allow for future 
realignment of the boundaries of the Reserve and private property boundaries to reflect the 
as built conditions. The application uses the provisions of Section 24A of the Subdivision Act 
1988 in accordance with the obligations under the current S173 agreement.  

For this to be achieved the following is required: 

 To remove the Reserve status from Reserve No.4 on PS340235Y and Reserve No. 1 
on PS347552X under provisions of Section 24A of the Subdivision Act 1988; 

 To acquire part of the common property no. 1 under provisions of Section 35 of the 
Subdivision Act, via agreement to include this into the new reserve. An application 
pursuant to Section 35 of the Subdivision Act (an application by an authority 
acquiring the land which does not create an additional lot) is exempt from a permit 
pursuant to Clause 62.04 and therefore does not require a permit. 

This would result in approximately 69m² of reserve land being excised to private common 
property and 26m² of the private land being excised from private common property to 
reserve land. The reserved land will be owned and managed by the City of Melbourne. 

The plan is based on a recent site survey and accords in principle with past feature plans 
prepared by Paroissien Grant & Associates annexed to the registered agreement.  
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4 STATUTORY CONTROLS 

The following controls in the Melbourne Planning Scheme are relevant to this proposal:  
 

Clause Permit Requirements  

Clause 32.08-3 
General Residential 
Zone 

Pursuant to Clause 32.08-3, a permit is not required to realign 
the reserve and property boundaries using the provision of 
Section 24A of the Subdivision Act 1988. 

Clause 36.02-2  

Public Park and 
Recreation Zone  

Pursuant to Clause 36.02-2, a permit is not required to realign 
the reserve and property boundaries using the provision of 
Section 24A of the Subdivision Act 1988. 

 

Clause 52.02 
Easements, 
Restrictions and 
Reserves 

Pursuant to Clause 52.02, a permit is required before a person 
proceeds: 

 Under Section 24A of the Subdivision Act 1988.* 

Before deciding on an application, in addition to the decision 
guidelines in Clause 65, the responsible authority must 
consider the interests of affected people. 

Clause 67 

Applications under 
Section 96 of the Act 

Pursuant to Clause 67, in accordance with Section 6(2)(ka) of 
the Planning and Environment Act 1987, Class 3 applications 
are exempted from Section 96(1) and 96(2) of the Planning and 
Environment Act 1987. 

Note: This application is not defined as subdivision for the reason that it does not create two 
or more additional separately disposable parts which can be disposed of separately. 

*Section 24A of the Subdivision Act 1988 states that: 

The person or body in whom or in which the land is vested may lodge at the Titles Office 
for registration a certified plan to remove a reservation from land set aside as 
a reserve on a certified and registered plan. 

5 PUBLIC NOTIFICATION 
Pursuant to Clause 52.02 (Easements, Restrictions and Reserves) and Clause 67.02 (Notice 
Requirements) of the Melbourne Planning Scheme, this application is not exempt from public 
notice and review, the responsible authority must give notice to owners and occupiers of 
adjoining land, and the responsible authority must consider the interests of affected people. 

Notice of the proposal was therefore given by ordinary mail to the owners and occupiers of 
surrounding properties, in accordance with Section 52 of the Planning and Environment Act 
1987. 

At time of writing this report no objections have been received. 
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6 REFERRALS 

Pursuant to Clause 66.01-2 (Subdivision Referrals) of the Melbourne Planning Scheme the 
application for removing the reserve status of the land was not required to be referred.  

7 ASSESSMENT 
Pursuant to Clause 52.02 (Easements, Restrictions and Reserves) the responsible authority 
must consider the interests of affected people and the decision guidelines of Clause 65.  

It is considered that the proposal will not result adversely affect any person and satisfies the 
relevant decision guidelines at Clause 65 for the following reasons: 

 the proposal will regularise the ownership, status and use of the land. 

 the application seeks to take effect of a registered S173 Agreement by realigning the 
reserve and the private property boundaries in accordance with the obligations of the 
agreement and existing land uses and development. 

 the subdivision plan of has been assessed against the requirements of agreement and 
the layout of the common property and the reserve accord with the as constructed 
layout. 

 Council has given notice of the application and has received no objections to the 
proposal. 

 Although the application results in a relatively minor loss of land classified as a ‘reserve’, 
that land currently offers no public utility and is not accessible, hence the former 1999 
development approval and subsequent S173 being appropriate. 

It is considered that the proposal is consistent with Clause 52.02 (Easements, Restrictions 
and Reserves) and Clause 65 (Decision Guidelines) of the Melbourne Planning Scheme and 
is supported. 

8 RECOMMENDATION 
That a Planning Permit be issued subject to the following conditions: 

1. The layout and site dimensions of the proposed plan as shown on the endorsed plan(s) 
shall not be altered or modified without the consent of the Responsible Authority. 

2. Any like plan submitted for certification under the provisions of the Subdivision Act 1988, 
(“the certified plan”) shall be to the satisfaction of the Responsible Authority. 

3. Prior to certification of the plan the unanimous consent of the owners corporation must 
be provided to the satisfaction of the Responsible Authority. 

4. In accordance with section 68 of the Planning and Environment Act 1987, this permit will 
expire if one of the following circumstances applies: 

a) The plan is not certified under the Subdivision Act 1988 within two years of the 
date of issue of this permit.  The Responsible Authority may extend this time if a 
request is made in writing before the permit expires, or within six months 
afterwards. 

b) The registration of the plan is not completed within five years of the date of 
certification.  The time for registration of the plan cannot be extended. 
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