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Proposed New Road Discontinuance and Sale Policy Council
 
Presenter: Angela Meinke, Manager Planning and Building 30 May 2017

Supplementary information 

1. At the Council meeting of 26 April 2017 Council deferred consideration of the proposed new Road 
Discontinuance and Sale Policy (Attachment 1) to the 30 May 2017 Council meeting, requesting 
management address the following points: 

1.1. The principles and oversight processes that Delegates should give regard to if exercising discretion in 
recommending to Council a sale price for non-sub scale discontinued private roads. 

1.2. The rationale for the 50m2 land categorisation threshold, noting that discontinued private road area 
less than 50m2 may on occasion be suitable for sale at a higher than nominal value. 

2. In regards to point 1.1, it is advised that officers have reflected on the matters raised and as a result have 
amended the proposed policy attached to the original report so that all land will be sold at market value 
except where an applicant owns a private road the subject of a discontinuance and sale application, refer to 
Attachment 2. 

3. A definition for market value has been included in the policy as follows 

‘market value’ means the value as determined by a qualified valuer, based on the following methodology 
and criteria 
 The land area and dimensions of the land 
 The highest and best potential use of the land 
  Increase in value to any abutting property as a result of the transfer of the extra land – as a before and 

after valuation 
 The potential for, or the enhancement of, an abutting property for redevelopment as a result of the 

transfer of land 
 The additional costs to be applied as the result of any easements, encumbrances or other assets 

being retained on the land as a requirement of Council or other statutory authorities 
 

4. In regards to point 1.2, the 50m2 was selected as a natural threshold to align with the Better Apartments 
Design Standards for Victoria and the minimum apartment size for NSW. The 50m2 will only apply to sub 
scale land as defined in the policy. 

5. The proposed policy attached to the original report has been updated so all private roads will be sold at 
market value as determined by the Delegate (Sale), unless the applicant owns the private road the subject 
of the discontinuance and sale application in which case the resulting land will be transferred back to the 
applicant at a nominal value of $1 exclusive of GST. 

6. The remnant private roads identified in the April Council Report will be reviewed and those considered to be 
public highways at common law will be added to Council’s road register. 

Recommendation from management 

7. That Council: 

7.1   Approves the updated Road Discontinuance and Sale Policy contained in Attachment 2. 

7.2    Approves the application fee of $2500 per application for discontinuance. 
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ROAD DISCONTINUANCE AND SALE POLICY 
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2 Title of Policy  
This is a policy which shall be known as the Road Discontinuance and Sale Policy. 

2.1 Background 
A policy is needed for the discontinuance and sale of roads and sale of surplus sub-scale land 
holdings. 

2.2 Purpose  
The purpose of this policy is to define standards to be applied to the discontinuance and sale of roads 
under the Local Government Act 1989 within the City of Melbourne. 

2.3 Scope and limitations on policy 
The policy applies to all roads as defined in the Local Government Act 1989 located in the City of 
Melbourne. 
 
The sale component of this policy does not apply where a road is located on Crown land. 

2.4 Definitions for the purposes of this policy and its procedures 
‘Act’ means the Local Government Act 1989 
 
‘Approved Development’ means a development approved under the Melbourne Planning Scheme 
for land that includes a road that is required to be discontinued. 
 
‘Delegate (Discontinuance)’ means a member of the Council staff occupying a position to which the 
powers, duties and functions of the Council to discontinue roads have been delegated or sub-
delegated. 
 
‘Delegate (Sale)’ means a member of the Council staff occupying a position to which the powers, 
duties and functions of the Council to sell land, have been delegated or sub-delegated. 
 
‘Discontinuance’ means the exercise of power under clause 3 of Schedule 10 of the Act which is 
effected by a notice published in the Government Gazette. 
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‘market value’ means the value as determined by a qualified valuer, based on the following 
methodology and criteria: 

 The land area and dimensions of the land 
 The highest and best potential use of the land 
 Increase in value to any abutting property as a result of the transfer of the extra land – as a 

before and after valuation 
 The potential for, or the enhancement of, an abutting property for redevelopment as a result 

of the transfer of land 
 The additional costs to be applied as the result of any easements, encumbrances or other 

assets being retained on the land as a requirement of Council or other statutory authorities 
 
‘MPS’ means the Melbourne Planning Scheme. 
 
‘road’ means a road as defined in the Act. 
 
‘sub-scale’ means a parcel of land less than 50m2 in area. 

2.5 Legislative Context 
The following provisions of the Act are relevant: 
 

 s.206(1) (Power of Councils over Roads) 
 clause 3 (Power to discontinue Roads) of Schedule 10 (Powers of Councils over Roads) 
 s.207A (Submissions under section 223) 
 s.223 (Right to make submissions) 
 s.207B  (Certain land used, or to be used for Roads to vest in Council) 
 s.207C (Sewers, pipes, wires etc. of public authorities not affected) 
 s.189 (Restriction on power to sell land). 

 
Relevant provisions of other Acts include: 
 

 s.43 Planning and Environment Act 1987 (Closure of roads on Crown land) 
 s.44 Planning and Environment Act 1987 (Closure of roads on land other than Crown land). 

 
Summary 
 
Conditional on the outcome of public consultation (see section 223 of the Act), Council has the power 
and complete discretion whether to discontinue a road within its municipality. All actions must be 
lawfully and properly carried out with a special focus on public consultation and the impartial 
consideration by Council of any submissions received in that process. 
 
The discontinuance provisions of the Act can be applied to all roads within the scope and limitations 
of this policy, regardless of their size, location, importance, underlying ownership and public or private 
status.  
 
Gazetting of a notice of discontinuance in the Victoria Government Gazette frees the land from all 
private and public rights and encumbrances save for certain rights and powers of public authorities. 
 
Unless the subject road is on Crown land, the gazetting vests the land in Council and Council can 
subsequently sell the land or retain it for municipal purposes. 
 
The sale of land resulting from discontinuance must undergo a public notification process under the 
Act but is not open to submissions. If it is intended to sell a road that is proposed to be discontinued, 
this intention must be identified in the notice proposing the discontinuance. 
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2.6 Policy 
 
ROAD DISCONTINUANCE 
 
The discontinuance of a road is viewed as a significant action because of the potential negative 
impacts the loss of legal access can cause parties and the public. 
 
It is the policy of the Council that: 
 
 A road should not be discontinued without assessing: 

o if that action results in an outcome contrary to the interests of the general public 
o the requirements of the emergency service providers and statutory service 

authorities 
o the effects on Council infrastructure and services 
o the effects on abutting properties and buildings and their owners and occupiers 
o the historic significance of the road (refer to comments below under the MPS). 

 
 Roads should only be closed under the provisions of the Planning and Environment Act 1987 

when the closure is associated with an overall redevelopment or rezoning of land. 
 
 Where Council proposes to sell land pursuant to this Policy, it will first offer the land to those 

owners of properties that can demonstrate continuous and exclusive occupation of that 
parcel of land for at least the last 12 years. 
 

Development Approvals and Road Discontinuance 
 
Council has the discretion of refusing a road discontinuance and/or sale regardless of the existence 
of an Approved Development or related building approval. It is particularly important a developer is 
aware of this at an early stage where the Minister for Planning is the responsible authority and the 
Council does not support the proposed development. 
 
Roads which are Class 1; Class 2 and Class 3 Lanes under clause 22.20 of the MPS (CBD Lanes 
Local Planning Policy), or those having similar recognition in any subsequent review, must not be 
discontinued unless the discontinuance accords/aligns with an approved development. 
 
A discontinuance approval does not have to require that an approved development is completed but 
must ensure critically related conditions are met. For example Clause 22.20 (CBD Lanes) of the MPS 
strongly opposes the closure of a Class 3 Lane unless it results in an improved replacement lane.  A 
discontinuance approval of the Class 3 lane must contain conditions to ensure the replacement lane 
is provided. 
 
Consultation 
 
All consultation shall as a minimum meet the public notice requirements of the Act and comply with 
corporate standards.  
 
A road on Crown land is not to be discontinued if the resultant land is to be sold off to a non-
government entity, without the prior agreement of the appropriate State government selling 
department. 
 
A road on Crown land is not to be discontinued as a precursor to reservation under the Crown Land 
(Reserves) Act 1978 without the in principle agreement of the appropriate state government 
department. 
 
Payment of costs and application fee 
 
An applicant must pay the applicable application fee, and must meet all of the Council’s reasonable 
valuation, consultancy and legal costs associated with an application, regardless of an outcome. 
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SALE OF LAND 
 
Council Roads 
 
Any land resulting from the discontinuance of a Council road which is to be sold by Council, is to be 
sold at market value with a potential mark up of up to 20 per cent with the other conditions of sale 
being set by Delegate (Sale) and Council’s Chief Legal Counsel.  
 
An internal valuation will be obtained to determine the market value and if the valuation is greater 
than $500,000 a second external valuation must be obtained with the higher valuation being used to 
set the market value for the sale. Council reserves the right to select the external valuation firm. 
 
Where State government policy applies an acquiring entity can only purchase land for the amount 
identified by a valuation by the Valuer General, the Valuer General valuation will be used as the sale 
price. 
 
On some occasions it may be appropriate for an indicative sale price of the land to be sold to be 
given to the possible purchaser prior to seeking any bank guarantee or security deposit, to decide if 
they wish to commence the public notice and submission process. 
 
Private Roads and sub-scale land 
 
A private road not shown on Council’s Road Register under the Road Management Act 2004 which is 
discontinued or any sub-scale land holdings, will be sold at a market value as determined by the 
Delegate (Sale), unless the applicant owns the private road the subject of the discontinuance and 
sale application, in which case the resulting land will be transferred back to the applicant at a nominal 
value of $1 exclusive of GST. 
 
Pre-sale conditions 
 
Unless with the prior approval of the Council’s Chief Legal Counsel, no road or part of a road shall be 
discontinued before: 
 

 a binding contract of sale of the land has been entered into between the Melbourne City 
Council as future vendor and the purchaser  

 a bank guarantee or security deposit is held to ensure any later commitments of the 
purchaser will be met following the sale 

 all pre-requirements of the approval, including those relevant to any Approved Development, 
have been met or have been agreed to be met to the relevant Council officer’s satisfaction. 

2.7 Procedures 
The Delegate (Discontinuance) and the Delegate (Sale), subject to mutual consultation, may 
introduce and from time to time amend procedures and protocols associated with this policy. 

2.8 Supporting Material 
This section lists any additional information, materials forms etc. that relate to the policy/procedure. 
 
Statutes including the Act  http://www.legislation.vic.gov.au/ 
 
Local Government Best Practice Guidelines for the Sale and Exchange of Land 
 
Supporting Procedures DM #7146156 
 
Process Map DM #9898894 
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2.9 Governance 
This section must be completed prior to obtaining Director approval. 
 
Policy Owner Manager Planning and Building 
Docs Number DM #10149628 
Last Revised Date Not Applicable 
Next Review Date Five years from implementation of policy 

2.10 Document Approvals 

Name Title Version Date 
Approved 

Signature 
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